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Ib n HOBBS et aL 

(Fed. Oaa. Na 6,550, 1 Woodf, 637.) 

Oircait Ooiirt» N. D. Georgia. Aug., 1871. 

The relators were tried before the thirty- 
fifth senatorial district court of this state in 
the city of Atlanta, for the offense of forni- 
cation. It appears by the record, that the 
ordinary of Fnlton county, GeorgiSt on An- 
gnst 81, 1870, issued a license directed to any 
minister of the gospel* judge of superior 
court or Justice of the peace, to join in the 
state of matrimony the relators; ''provided 
there is no lawful cause to obstruct the same, 
according to the constitution and laws of 
this state." The following is a cop^^of the 
certificate, which is also before me: "I cer- 
tify that William B. Hobbs and Martha A. 
Johnson were joined together in the holy 
bands of matrimony on the 1st day of Sep- 
tember, 1870, by me. Owen George." The 
parties were severally put upon trial before 
the state court and pleaded not guilty; and 
after argument of counsel and charge of the 
court the Jury returned a verdict of guilty 
against each. Whereupon the court sen- 
tenced William B. Hobbs to pay one thousand 
dollars and costs, or in default to be put to 
work on the city or town streets or public 
roads of the county for six months from date 
of the sentence. A similar sentence was 
passed upon Martha A. Hobbs (alias John- 
son), that she pay a fine of two hundred dol- 
lars or be put to work, etc, for the term of 
three months. At the time the writ of ha- 
beas corpus was ai^lied for, the relators 
were in the custody of the jailer of Fulton 
county. The petition, among other things, 
stated that the relators were restrained of 
their liberty in violation of the constitution 
and laws of the United States. The writ 
was granted and served by the United States 
marshal on the jaUer, who brought the par- 
ties before the United States district Judge, 
and made the proper return upon the writ, 
and the question of the discharge of relators 
was heard on the 22d day of August, 1871. 

Thrasher & Thrasher and Ogles|^y, for re- 
lator. 
W. G. Irwin, contnu 

"* BRSKINB, District Judge. Ck>unsel for 
the relators rely upon the fourteenth amend- 
ment to the constitution, and the act of con- 
gress passed April 9, 1866, commonly known 
as the dvil rights bUl. 14 Stat 27. The 
first section of the fourteenth amendment de- 
clares that "all persons bom or naturalized 
in the United States, and subject to the juris- 
diction thereof, are citizens of the United 
States and of l^e state wherein they reside. 
No state shall make or enforce any law 
which shall - abridge the privileges or im- 
munities of citizens of the United States; 
nor shall any state deprive any person of 
life, liberty or property, without due process 



of law; nor deny to any person within its 
Jurisdiction the equal protection of the laws." 
The fifth section provides that congress shall 
have power to enforce the amendment by 
appropriate legislation. 

The dvil fights bill was, as may be seen, 
passed a rtiort time before the fourteenth 
amendment received the sanction of the peo- 
ple of the United States. In May, 1870, con- 
gress passed an act to carry into effect the 
fourteoith and fifteenth amendments, and by 
section 18 re-enacted the dvil rights bilL 16 
Stat 140. The first section of this famous 
bill of rights is as follows: "That all persons 
bom in the United States, and not subject to 
any foreign power, excluding Indians not 
taxed, are hereby dedared to be dtlzens of 
the United States; and sudi dtlzens, of ev- 
ery race and color, without regard to any 
previous condition of slavery or involuntary 
servitude, except as a punishment for crime, 
whereof the party shall have been duly con- 
victed, shall have the same right in every 
state and territory in the United States, to 
make and enforce contracts, to sue, be par- 
ties and give evidence, to inherit purchase, 
lease, sell, hold and conviey real and personal 
property, and to the full and equal benefit of 
all laws and proceedings for the security of 
person and property, as is enjoyed by white 
citizens, and shall be subject to like punish- 
ment pains and penalties, and to none other, 
any law, statute, ordinance, regulation, or 
custom, to the contrary, notwithstanding." 

The primary, but not the only question pre- 
sented by the relators for consideration is, 
whether section 1707 of the Code (Irwin's) of 
Georgia is repugnant to , the fourteenth 
amendment and the dvil rights bill, or to 
either of them— whether it Invades or abrid- 
ges any of the privileges or immunities— fun- 
damental rights— secured to every citizen, by 
the constitution or the act of congress? The 
section referred to is in these words: "The 
marriage relation between white persons and 
persons of African descent is forever prohib- 
ited, and such marriages shall be null and 
void." This enactment was on the statute 
book when the state constitution of 1868 was 
framed. It was said, however, that It was the 
purpose of the convention to abrogate it by 
inserting section 11 of article 1. This is the 
section: "The social status of the citizen shall 
never be the subject of legislation." But the 
supreme court of the state, in June, 1869, in 
Scott V. State, 39 Ga. 321, unanimously held 
that section 1707 of the Code was not in con- 
flict with this provision in the state constitu- 
tion. McCay, J. (concurring in the judgment 
of Brown, G. J., and Warner, J.), said: 
'*These and such laws have no bearing on the 
social status of the citizen. They still leave 
persons to choose their associates, though 
they provide that they shall not enter into 
a particular civil contract" This being the 
law of Georgia— this being the interpreta- 
tion by the supreme court of the state of a 
clause in the state constitution— which clause 
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or proYlslon has not been challenged here aa 
being obnozloos to the conBtltutlon of the 
United States— It becomes my duty to ascer- 
tain and decide whether section 1707 Is an In- 
fraction of the fourteenth amendment or the 
laws of congress made for Its enforcement. 

[It may not be unworthy of obsenratloo 
that, since the decision of the state supreme 
court, In Scott y. State, there have been two 
sessions of the general assembly— composed 
of colored members as well as white— yet no 
effort whateyer was made at either session 
to repeal or modify section 1707. And In 
October, 1870, a law was enacted to "Estal>- 
llsh a System of Education** [Laws 6a. p. 57]. 
By section 32, It was proylded that the white 
and colored youth should be taught in sep- 
arate schools. On the final passage of the 
bill all the colored and nearly every white 
member voted in the afflrmatiye.] ^ Though 
marriage is not nnfrequently viewed in our 
own country, as well as by foreign Jurists, 
as a contract in the common meaning of the 
term— And, indeed. It cannot be logically de- 
nied that it has, in a limited sense, properties 
which assimilate it to an ordinary contract, 
being a consentient covenant— yet it is some- 
thing more; it is an institution of public 
concernment, created and governed by the 
public will of the state or nation. It is a 
relation which can be annulled only through 
the intervention of Judicial tribunals, unless 
such power has been also given to the legis- 
lature. [Mr. Bishop, in his accurate and 
learned work on Marriage and Divorce, says 
(volume 1» I 8): ''While the contract is 
merely an executory agreement to marry, it 
differs not essentially from other executory 
contracts; it does not superinduce the status. 
• • • But when the contract is executed 
in what the law regards a valid marriage, its 
nature as a contract is merged in the higher 
nature of the status."] i Nor, I apprehend, 
is nuirriage considered to be embraced within 
that clause of section 10 of article 1 of the 
national constitution, which prohibits the 
states from passing any law impairing the 
obligation of contracts; and Chief Justice 
Marshall, in Dartmouth College v. Wood- 
ward, 4 Wheat [17 U. S.] 618, observes 'rrhat 
the provision in the ccmstitution has never 
been understood to embrace other contracts 
than those which respect property or some 
object of value, and confer rights which may 
be asserted in a court of Justice. It has 
never been understood to restrict the genial 
rights of the legislature to l^:Lalate gd. the 
subject of divorces." In another part of the 
opinion, the same great magistrate said: 
"The framers of the constitution did not In- 
tend to restrain the states in the regulation 
of dvil institutions, adopted for internal gov- 
ernment" Id. 629. And Mr. Justice Daniel, 
in Butler v. Pennsylvania, 10 How. [51 U. 8.] 
416, said that "the contracts designed to bo 
protected by the constitution are those by 

1 [From 4 Am. Law T. Rep. U. S. Cti. 190.] 



which perfect rights, certain definite, fixed 
private rights of property are vested.** So, 
on principle and authority, it is plain that 
the institution of marriage is not technically 
a contract, mor can it be said to relate to 
property. The brief remarks <m the subject 
of the marriage relation or status, and that 
it la not within the protection of section 10, 
art 1, ot the original constitution, have been 
made for the purpose of showing that, as 
words, as a general rule, are to be taken in 
their natural and ordinary sense. It la to be 
presumed that the wcnrd "contraots,** as em- 
ployed in t!he dvil rights bill, possesses an 
equivalmt, and not a narrower or broader 
meaning than the same word as used in the 
provision of the constitution Just referred 
to. By looking to the act itself, this view 
will become conspicuously nuinifest It pro- 
vides that the colored citizen shall have the 
right to make and eaatotce contracts, sue, be 
partleB, give evidence, inherit, purchase and 
convey real and personal property, and to 
full and equal benefit of all laws and pro- 
ceedings for the security of person and prop- 
erty as is enjoyed by the white citizens— 
equal privileges and immunities with the 
white dtizen. 

In the case of Live Stock, etc, Assodatlon 
V. Crescent City, etc, Co. [Fed. Cas. No. 8,408J,» 
which was dedded in New Orleans, a few 
days after the passage of the law reenactlng 
the^dvll rights bill, but before the reenact- 
ment obtained publldty, Mr. Circuit Justice 
Bradley (Woods, Circuit Judge, concurring) 
remarked that the dvil rights bill was in pari 
uateria with the fourteenth amendment, and 
was probably intended to reach the same ob> 
ject And he further said, that the court 
was disposed to hold **that the first section 
of the bill covered the same ground as the 
fourteenth amendment->at least so far as the 
matters in this case are concerned." And, 
so tax as the questions in the case before me 
are involved, the language of Mr. Justice 
Bradley comes with direct p^tinency. A. 
careful perusal of the amendment and the 
bill makes it obvious that the design and 
object of both was, not only to guaranty, in 
the largest sense, to every dtlzen In the 
United States, the sacred right of equality 
before the law throughout the whole land; 
but also, to protect from invasion and 
abridgement all the privileges and immuni- 
ties—essential rights— that belong to the dtlzen 
and which fiow from the constitution. And I 
will here remark, that there still lie dormant 
in the national legislature, under the original 
constitution and the amendments thereto, vast 
and various powers which but await sudi 
exigencies as are necessary to call them into 
action. Any attempt on my part to enumer- 
ate or describe the fundamental rights of the 
citizen comprehended in the words ''privileges 
and immunities," secured by the fourteentli 
amendment to all the citizens of the United 

a 1 Abb. U. S. 388. 
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States* would gtre but an nnaatlBfactory re- 
sult. The same words are found In clause 1, 
S 2» art 4, of the original constitution. But 
that clause applies only to citizens removing 
from one state to another. And the supreme 
court of the United States, in Oonner y. Elli- 
ott, 18 How. [69 U. S.] 593, declined to de- 
scribe or define the word ''privileges,'* saying, 
"It iB safer and more in accordance with the 
duty of a judicial tribunal to leave its mean- 
ing to be determined in each case, upon a 
view of the particular rights asserted and de- 
nied therein." 

In Gibbons r. Ogden, 9 Wheat [22 U. S.] 
188» Ohief Justice Marshall said: "The fram- 
ers of the constitution and the people who 
adopted it must be understood to have em- 
ployed words in their natural sense, and to 
have understood what they meant*' And 
Judge Gooley» in his work on Ck>nstitutional 
Limitations (page 59), uses the following clear 
and attractive language: "Narrow and tech- 
nical reasoning la misplaced when It is 
brought to bear upon an instrument framed 
by the people themselves, for themselves, and 
designed as a chart upon which every man, 
learned and unlearned, may be able to trace 
the leading principles of government" And 
now it may be asked, does section 1707 of the 
Code, conflict with the fourteenth amend- 
ment by abridging any of the privileges or 
immunities secured therein to the citizens— to 
the relators, white and colored, or deny to 
them the equal protection of the laws? Or 
does it conflict with the civil rights bill? The 
state law prohibits marriage between a white 
person and a person of African descent and 
declares such marriage null and void. If this 
prohibition is transgressed, neither pains nor 
penalties follow to either party. But if the 
parties cohabit the law of the state deems 
them guilty of fornication, and punishes them 
by fine, imprisonment and labor on the public 
highway, or any one or. more of these penal- 
ties in the discretion of the court. Code, §i 
1707, 4245, 4487. In Barber v. Barber, 21 
How. [62 U. S.1 582, Mr. Justice Wayne, 
speaking for the court disclaimed any Juris- 



diction In the courts of the United States up- 
on the subject of divorces. And Mr. Bishop 
says: "All our marriage and divorce laws 
* * * are state laws and state statutes; the 
national courts with us, not having cogni- 
zance of the matter within our localities." 1 
Bish. Mar. & Div. | 87. [Oangress, however, 
has enacted laws regulating marriage and di- 
vorce in the District of Oolumbia; and has 
likewise prohibited polygamy in any "territo- 
ry or other place over which the United States 
has exclusive jurisdiction." Act 1860, c. 158 
(12 Stat 59); Act 1862, c. 120 (12 Stat 501).] > 

I have given the matters involved in this 
suit careful consideration, and I am of opin- 
ion that neither congress, in framing the four- 
teenth amendment nor tlie people, when they 
ratified It contemplated that questions of this 
nature were comprehended within the terms 
"privileges and immunities" as employed in 
that instrument The marriage relation, 
which is a civil institution, has hitherto been 
regulated and controlled by each state within 
its own territorial limits, and I cannot think 
It was intended to be restrained by the 
amendment so long as the state marriage 
regulations do not deny to the citizen the 
equal protection of the laws. Nor do I think 
that the state law operates unequally; the 
marriage relation between whites and colored 
cannot exist under the statutes of this state- 
it is null and void as to both. And the pun- 
ishment or penalty adjudged to the colored 
citizen found guilty of fornication is like that 
—and none other— which la inflicted on the 
white citizen, the co-ofiTender. In my judg- 
ment neither section 1707, which inhibits mar- 
riage between a white person and a person 
of African descent nor sections 4245 and 
4487 which provide for the punishment of col- 
ored and white persons who are found guilty 
of the crime of fornication, fall within the in- 
fluence of the provisions contained in the 
fourteenth amendment or the civil rights bilL 

It is therefore ordered that the relators be 
remanded to the custody of the jailer. 

 [From 4 Am. Law T. Bep. U. & Gts. 190.] 
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TOWN OF MOUNTHOLLT t. TOWN OF 

ANDOVBE. 

01 Vt 226.) 

Supreme Oonrt of Vermont Ratland. Jan.* 

1839. 

This was an appeal from an order of removal* 
by two Justices of the peace, of Abigail War- 
ner and her two children, from the town of 
Moantholly to the town of Andover. The de- 
fendants pleaded that the pau]}ers were unduly 
removed, which issue was Joined to the jury. 
It was admitted that Pierce Warner had had 
his last legal settlement in the town of Andover. 
The plaintiffs offered in evidence the record of 
a certificate of marriage of the said Abigail with 
the said Pierge. on the 5th day of June, 1884, by 
a Justice of the peace of Rutland county, whicn 
was read, without objection. It was admitted 
that the children were bom since the date of 
such marriage. The defendant town, for the 
purpose of invalidating such marriage, offered 
eviaence tending to show that such ceremony 
of marriage was had and celebrated before 
such Justice without the consent of the parties 
thereto. This testimony was objected to by 
the plaintiffs, but admitted by the court. The 
Jury were instructed by the court that such 
marriage would be void in law, if the ceremony 
was haa before the Justice without the consent 
of the parties thereto, but by the constraint 
and coercion of others. It was admitted that 
the parties had not cohabited since their mar- 
riage. Verdict for defendants, and Judgment 

Merrill & Ormsbee, for plaintiffs. 8. Foot 
for defendants. 

"^ REDFIELD, J. In this case the question of 
the legality of the marriage of the pauper arises 
upon the trial of the question of her le^al set- 
tlement The case found by the iury is, that 
the ceremony of marriage was had before the 
Justice, without the consent of the parties. It 
was a marriage by force and duress. Is such a 
marriage sufficient to change the settlement of 
the female? 

Such a marriage has always been held void. 
Marriage is a contract, and, requires the oan- 
$en9U9 animorum as much as any other contract 
It was considered exclusively a civil contract, 
throughout all Christendom, until the time of 
Pope Innocent III. In the tide of usurpation 
of temporal power by the Bishop of Rome, that 
of celeorating marriages would not be consid- 
ered unimportant. That pope accordingly de- 
clared it to be exclusively a religious sacra- 
ment In most catholic countries marriage hat 
since that period been regarded as a sacrament* 
and. as such, to belong to the spiritual courts. 
In England, too, all matrimonial cases belong 
exclusively to the ecclesiastical Jurisdiction. 



With Qt marrlEM la but a civil contract re- 
quired to be celebrated in some public manner 
before a civil magistrate or minister of 
*the gospel. When the relation is once *228 
created, it becomes of perpetual obliga- 
tion unless dissolved by competent authority. 

It is admitted, on all hands, that the mere 
fact of marriage, without the consent of par- 
ties, is of no yalidity. It is merely and aSso- 
lutely void. It is the same as the marriage of 
an idiot or lunatic. 1 Russell on Crimes. 206. 
1 Black. Com. 438. 489. 2 Stark. £v. d87. 

In all cases where the marriage is void, and 
comes in controversy collaterally, between 
those not parties to the contract aa in the 

E resent case, it may be impeached. Middle- 
orough y. Rochester, 12 Mass. Rep. 868. 

But perhaps, even a void marriage, where 
the parties to the contract are concerned, 
would not be allowed to be attacked in this 
collateral manner. The case of Wightman y. 
Wightman, 4 Johns. Ch. 348, is certainly a 
highly respectable authority to that effect 
Some of the earlier authorities consider the 
marriage of a lunatic or idiot, even, as binding 
until dissolved by a decree to that effect. — 
Manby y. Scott, 1 Lev. Rep. 4, B. 1 Sid. Rep. 
109. Bac. Abr. Baron ana Feme, H. 1 RoU. 
Abr. 857. Judge Reeve and Chancellor Kent 
seem to consider this the settled rule upon the 
subject. 

I should very much hesitate to differ from so 
respectable authority, but must say I can see 
no good foundation for the rule, if the cere- 
mony is a mere form, had without the consent 
of the parties, it no more constitutes a marriage 
than if it were had without the knowledge of 
the parties. And it would be monstrous to 
suppose, that if a Justice of the peace should 
presume to record the marriapre or two parties 
competent to contract, but without consulting 
the parties, it would be necessary for them to 
resort to a decree of divorce, in order to avoid 
the effect of the record. It is difficult to per- 
ceive wny a marriage, had without the consent 
of the parties, should be of any more validity 
than if one of the parties had, at the time, a 
former husband or wife living. In the latter 
case, no decree of divorce is ever re- 
quired. Indeed, the court *would not *229 
pass a decree in such case. We always 
require evidence of a marriage before we pro- 
ceed to decree a divorce. The very word di- 
vorce, ex vi termini, imports a marriage. 

At all events, it could not be required that 
the town of Andover, in order to avoid the 
effect of the marriage, should institute any 
proceeding to annul what is, in itself, void. 
In short, no such proceeding could be insti- 
tuted by them. A decree of divorce could only 
be obtained at the suit of the parties to the 
marriage. 

Judgment affirmed. 



/^ 



MABBIAaa 



BOYLAN et aL t. DEINZER et aL 

as Atl. 119, 45 N. J. Eq. 48S.) 

Ooart of Chancery of New Jentj- July 25, 

1889. 

On final hearing on bill, answer* and 
proofti. 

Bill in equity by George W. Boylan and 
Thomas F. Boylan, infants, by their next 
friend, against George Deinzerand Ann Boy- 
laut to compel an accounting by Beinzer for 
the rents and profits of certain lands held by 
him as lessee of Ann Boylan. 

^.{an^.iSftfon^r, for complainants. CTiarles 
Hn Runyon and George Q. Ludlowp for de- 
fendant Deinzer. 

YAK FLEET, Y. d The principal ques- 
tion presented for decision in this case is 
whether the complainants are entitled to re- 
cover, as against the defendant George Dein- 
zer» the rental value of a house and lot situ- 
ate in the city of New Brunswick, from May 
1, 1883, to August 1, 1885. The complain- 
ants are infants, and they rest their right to 
recover in equity on that fact, and also on 
the further fact that Deinzer intruded on 
their lands, and took the profits of them for 
the period above named. They claim that 
by force of these facts they have a right to 
regard him as their guardian or trustee, and 
to compel him to account in equity for what- 
ever he has received from their lands. The 
lands from which the rents in question were 
derived were, on the 24th day of April, 1880, 
conveyed. by William Boylan, the father of 
the complainants, to John Helm. Helm, on 
the same day, conveyed them to Ann Boy- 
lan. Ann was then the wife of William 
Boylan, and she is the mother of the com- 
plainant Thomas, and the step-mother of the 
complainant George. The deed from Helm 
to Ann is without words of inheritance in 
the igranting clause. Its Jiabendum^ how- 
ever, reads as follows: '^to have and to hold, 
all and singular, the above-described land 
and premises, with the appurtenances, unto 
the said party of the second part, for and dur- 
ing the term of her natural life, or so long as 
she remains the widow of the said William 
Boylan, and if she shall marry again, then, at 
auch time as she shall marry after the decease 
of the said William Boylan, the property here- 
inbefore described to descend to and become 
the property of Thomas F. Boylan and Greorge 
W. Boylan, their heirs and assigns, forever; 
and, in case of her decease without having 
married, the said property to descend to and 
become the property of the said Thomas F. 
Boylan and George W. Boylan, their heirs 
and assigns, forever.** William Boylan died 
on the 1st day of September, 1881. His wid- 
ow, Ann, at the time of his death, was in 
possession of the house and lot conveyed to 
her by Helm, and continued in possession of 
them up to the Ist of May, 1888. She con- 
tracted a second marriage in December, 1882, 
hy marrying her stop-grandson, the grand- 



son of William Boylan, her first husband. 
Just prior to the 1st of May, 1883, Ann let 
the house and lot, by written lease, to the de- 
fendant Deinzer for a term of two years, 
commencing on the 1st of May, 1883, at a 
rent of 9120 a year, and she subsequently 
granted a further term of one year to Dein- 
zer for a like yearly rent. Deinzer occupied 
the demised premises up to August 1, 1885, 
when he surrendered them to the complain- 
ants on demand being made on behalf of com- 
glainants for their possession. The prem- 
ies the day previous — July 31, 1885, had 
been conveyed to the complainants by John 
Helm. This deed passed, by express words, 
all rents and profits which Helm had been or 
could be entitled to since the remarriage of 
Ann Boylan. Deinzer had paid the whole of 
the rent reserved by both leases to Ann Boy- 
lan prior to his surrender, and before he 
knew that the complainants had any right to 
or interest in the demised premises. The 
proofs show that while Deinzer occupied the 
premises he was ignorant of the complain- 
ants' right to them. His conduct in paying 
the whole of the rent to Mrs. Boylan long in 
advance of the times when, by the terms of 
the leases, it would have fallen due, furnish- 
es evidence quite conclusive in its character 
that he had no doubt or suspicion respecting 
the validity of her title. In renting the 
premises he seems to have been actuated by 
benevolent rather than fraudulent or avari- 
cious motives. His object seems to have 
been to assist a poor and needy widow to get 
means to support herself and her child. At 
the time the leases were made to Deinzer 
Mrs. Boylan was not living with her second 
husband. They separated soon after mar- 
riage. They were married by a priest of the 
Boman Catholic Church. As soon as he 
learned that the wife was the step-grand- 
mother of her husband, and that the husband 
was the step-grandson of his wife, he went 
to them and told them their marriage was 
void by the law of the church, and that they 
must separate, and they did so at once, and 
have not since cohabited or lived together. 
The rents paid by Deinzer to Mrs. Boylan 
were, with the exception of an inconsidera- 
ble part, applied by her to the support of her- 
self and the complainant Thomas. The oth- 
er part was expended by her for the benefit 
of the complainant George. On these facts 
the complainants ask a decree compelling the 
defendants to account for and pay over the 
rents of the premises in. question from May 
1, 1883, to August 1, 1885. Ko account 
prior to May 1, 1888, is asked, although Mrs. 
Boylan remarried more than a year prior to 
that date. This suit is aimed mainly, if not 
exclusively, at Deinzer. Mrs. Boylan is 
without means, and probably always will be. 
Deinzer alone has answered, and the only 
question in dispute is whether the complain- 
ants are entitled, as against him, to the re- 
lief they ask. 

The first defense which the defendant 
Deinzer makes to the complainants* case is 
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that the marriage of Ann Boylan with her 
step-grandson was absolutely void. If this is 
so, she has not, as a matter of law* remarried 
since the death of her first husband, but is 
still his widow and a single woman, and she 
still continues to hold, perfect and complete, 
the estate granted to her by John Helm. 
The statute concerning marriages declares 
that no man and woman shall intermarry 
who are related to each other within the de- 
grees thereinafter specified, and then, in spec- 
ifying the degrees the statute says that no 
man shall marry his grandfather^s wife, and 
that no woman shall marry her husband^s 
daughter's son, or her husband's son^s son. 
Revision, p. 631, § 1. But this statute goes 
no further. It does not declare that If a man 
and woman who are related within the pro- 
hibited degrees marry, their marriage shall 
be void. On the contrary, the statute con- 
cerning divorces declares that a divorce from 
the bond of matrimony may be decreed in 
case the parties are related within the degrees 
prohibited by law, but that the sentence or 
decree in such a case shall not render the is- 
sue of such marriage illegitimate, (Id. p. 815, 
§ 3;) but, where either of the parties to a 
marriage shall have a former husband or wife 
living at the time of their marriage, their 
marriage shall be invalid from the beginning, 
and absolutely void, and the issue thereof 
shall be deemed to be Illegitimate, (Id. § 2.) 
When these three provisions are considered 
together, it is made entirely plain, as I think, 
that the law-making power meant that a 
marriage between persons within the prohib- 
ited degrees should not be void^ but merely 
voidable, and that until such a marriage was 
dissolved by a court of competent jurisdic- 
tion, in a direct proceeding instituted for that 
purpose, it should, in all collateral proceed- 
ings, be considered and adjudged to be valid 
This is the well-established doctrine of the 
common law. I Bish. Mar. & Div. §§ 105, 
110, 112. From this view it necessarily fol- 
lows that the marriage contracted by Ann 
Boylan in December, 1882, put an end to her 
estate in the lands in question, and for pres- 
ent purposes I shall assume that, immediate- 
ly on the teimi nation of her estate, the com- 
plainants became entitled in equity to the 
lands from which the rents in question were 
derived. 

The principle of equity jurisprudence, upon 
which the right of the complainants to relief 
against Deinzer is placed, is stated by Judge 
Story in that part of his Commentaries on 
Equity Jurisprudence in which he defines in 
what instances, and under what circum- 
stances, a court of equity may properly enter- 
tain an action for mesne profits, as follows: 
"Thus, for instance, if a man intrudes upon 
an infantas lands and takes the profits, he is 
compellable to account for them, and will be 
treated as a guardian or trustee for the in- 
fant. And this is but following out the rule 
of law in the like case, for so greatly does the 
law favor infants that if a stranger enters 
into and occupies an infant's lands he is com- 



pellable at law to render an account of the 
rents and profits^ and will be chargeable as 
guardian or bailiff.'* 1 Story, Eq. Jur. § 511. 
The same distinguished author, in a subse- 
quent part of his commentaries, sajrs: "The 
court of chancery will exercise a vigilant care 
over guardians in their management of the 
property of infants * * * so far as to 
reach other persons than those who are guard- 
ians strictly appointed; for if a man intrudes 
upon the estate of an infant, and take the 
profits thereof, he will be treated as a guard- 
ian, and held responsible therefor to the in- 
fant in a suit in equity." 2 Story, Eq. Jur. 
8 1356. The rule of law alluded to by Judge 
Story is of great antiquity. Littleton states 
it in these words: "And if any other man, 
who is not the next friend, occupies the lands 
or tenements of the heir as guardian in 
socage, he shall be compelled to yield an ac- 
count to the heir as well as if he had been 
next friend; for it is no plea for him in the 
writ of account to say that he is not the next 
friend, etc., but he shall answer whether he 
hath occupied the lands or tenements as guard- 
ian in socage or no. But, query, if after 
the heir hath accomplished the age of four- 
teen years, and the guardian in socage con- 
thiually occupieth the land until the heir 
comes to full age of twenty-one years, if the 
heir at his full age shall have an action of 
account against the guardian from the time 
that he occupied after the said fourteen years, 
as guardian in socage, or against him as his 
bailiff." 1 Ck>. Litt. g 124, p. 89. 

Now, although the court of chancery of 
England has repeatedly enforced .the princi- 
ple on which the complainants rely for relief, 
I have found no instance in which so harsh 
and unjust an application of it has been made 
as must be made in this case if relief is 
awarded against Deinzer. The original de- 
sign of the principle is apparent. It was in- 
tended to put it in the power of an infant to 
obtain redress against any person who should 
intrude upon his lands, — that is, take wrong- 
ful possession of them, with intent to take 
the profits of the land for his own use, and 
deprive the infant of them. An intrusion 
is defined by Blackstone to be an entry by a 
stranger on lands after a particular estate of 
freehold in them is determined, and before 
entry by the remainder-man or reversioner, 
(3 Bl. Gomm. 169;) but it was not intended 
by this principle, as I conceive, to raise a 
liability in favor of an infant owner against 
a person who should innocently enter on an 
infant's land, under an intruder, as his ten- 
ant, and who has paid rent to the intruder 
in good faith. Neither the spirit of the rule 
nor its words give it so wide a scope. It is 
aimed solely at the intruder, and makes him 
liable. It is directed against the person who 
intrudes on the land and takes the profit, but 
it imposes no liability on those who inno- 
cently enter under the intruder, and who, 
without notice that his possession is wrong- 
ful, pay rent to him. And this I understand 
to be the construction which the rule has re- 
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ceived in the adjudged cases. Among the 
earliest cases decided according to this prin- 
ciple is Allen ▼. Sayer, 2 Yem. 368. The 
report cited is Baitbby's edition of Vernon, 
published in London, in 1828. In this case 
the lands in question were devised to trustees 
until the testator^s debts were paid, and then 
they were given to the plaintiff and his heirs. 
At the time the devise to the plaintiff took 
effect he was an infant. During his infancy 
Peter Sayer, the&ther of some of the defend- 
ants, entered on the lands and levied a fine, 
and non-claim passed. Sayer subsequently 
conveyed the lands to some of the defendants, 
and then died. When the plaintiff attained 
his majority, he brought ejectment for the 
lands, but was nonsuited in consequence of 
the fine and non-claim. He then filed a bill 
in equity to recover the lands, and also for 
an account of the profits. Lord Somers, in 
deciding the case, held that, although the fine 
and non-claim constituted a good bar at law, 
they did not bar a recovery in equity, and he 
accordingly decreed possession to the plain- 
tiff, and also that he was entitled to an ac- 
count of the profits so far as the defendants 
had assets of Peter Sayer, but no further. 
The plaintiffs remedy, it will be observed, 
was limited strictly to the liability growing 
out of the intrusion committed by the defend- 
ants* ancestor, and, although they attempted 
to defend a title which had no foundation but 
a trespass, yet they were not held personally 
answerable for the wrong they did in occu- 
pying the plaintiff's land, but the wrong in 
respect to which the plaintiff was given re- 
dress was regarded as the wrong of the de- 
fendants* ancestor, and the defendants were 
simply held liable to the extent that they had 
derived assets from their ancestor. In all 
the subsequent cases involving the enforce- 
ment of this principle which I have exam- 
ined, and in which the defendant has been 
held liable, his liability has been put dis- 
tinctly on the ground that he either knew, 
or should have known, from papers in his 
possession that he was in the possession of 
lands belonging to an infant, and for which 
he should pay rent to the infant. Thus, in 
Bennet v. Whitehead, 2 P. Wms. 644, Lord 
King said the defendant must account, as it 
appeared that he had the deed and counter- 
part of the lease in his possession which made 
out the plaintiff's title. And in Dormer v. 
Fortescue, 3 Atk. 124-130, Lord Hardavickb 
said that the general rule of the court was to 
decree an account of rents and profits from 
the time the plaintiff's title accrued "unless 
upon special circumstances, and then they 
will restrain it to the time of bringing the 
bill; as wliere the defendant had no notice of 
the plaintiff*s title, nor had the deeds and 
writings in his custody in which the plain- 
tiff's title appeared, or where the title of the 



plaintiff appeared by deeds In a stranger's 
custody." To the same effect are the re- 
marks of Lord Lanqdale, master of the 
rolls, in Blom field v. Eyre, 8 Beav. 250-258. 
He said: "The authorities relating to cases 
of this kind, in which the court will exercise 
jurisdiction, are not very distinct, perhaps 
not altogether consistent; but it is to be ob- 
served that in this case the defendant, aware 
of the facts, took and held possession during 
the infancy of the plaintiff, dealt with the 
property, or at least so much there if as pur- 
ported to be conveyed to him, as his own, 
took possession of the documents of title re- 
lating to the whole, and delivered them over 
to his own mortgagee." The liability of the 
defendant in Nanney v. Williams, 22 Beav. 
452, and also in Hicks v. Sallitt, 3 De Gex* 
M. & G. 781-812, was put upon the same 
ground. 

The rule laid down by Lord Hardwiokb 
would seem to hold that even an intruder is 
not liable for mesne profits in case he enters 
innocently, under an honest belief that he 
has good right to do so, until he receives no- 
tice of the infant's title. Whether this is 
true interpretation of the rule or not, it is not 
necessary now to decide; for, viewing the 
rule in its most rigorous aspect, I regard it 
as entirely clear that this case, so far as ^t 
affects Deinzer, does not come within either 
its language or its spirit. Deinzer did not 
intrude upon the complainant's lands in the 
sense in which those words are used in the 
rule, nor did he take the profits of their 
lands. He entered as the tenant of the per- 
son who, for over three years, had had the 
continued and uninterrupted possession of 
them, and w*ho stood to the complainants in 
loco parentis, under an agreeiuent to pay, 
and he did pay, rent to his lessor, believing 
that she was entitled to the premises. Her 
previous possession justified his belief. Un- 
der such circumstances Mrs. Boy Ian must 
be held to have been the sole intruder. She 
alone derived any profit or advantage from 
the intrusion. If she had been of sufficient 
pecuniary ability to respond to the claim of 
the complainants, it is highly improbable 
that any claim would have been asserted 
against Deinzer. It may be that in that 
event no claim would have been made against 
anybody; but, be that as it may, my opinion 
is clear and decided that on the facts of this 
case the complainants have no right to relief 
against Deinzer. Their bill must, therefore, 
as against him, be dismissed, with costs. If 
it is desired, a decree directing Mrs. Boylan 
to account to the complainants will be made. 
The decree will, however, direct that all just 
allowances shall be made to her for such 
parts of the rents received by her as she has 
applied to the support and maintenance of 
the complainants. 
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J. G. ▼. H. O. 

(33 Md. 401.) 

Court of Appeals of Maryland. Oct Term, 

1870. 

Appeal from circuit court of Baltimore city. 

This la an appeal from a decree of the court 
below dismissing the bill of the appellant, 
which prayed a divorce a vinculo matrimonii 
from his wife, the appellee, on the ground of 
her impotence, which existed at the time of 
their marriage. 

Before BARTOL, O. J., and BRBNT, ORA- 
80N, and MILLER, JJ. 

Geo. Wm. Brown and I. Nevett Steele, for 
appellant. S. Teackle Wallis, for appellee. 

BARTOL, 0. J. The biU of complahit in 
this case was filed by the appellant, praying 
for a divorce a' vinculo, on the ground of the al- 
leged impotence of the appellee^. 

It appears ftom the pleadings and proofs 
that the parties to this suit were married hi 
Baltimore on the 81st day of March, 1864; the 
appellant then being 49 years of age and the 
appellee 28. They started on a tour of the 
West immediately after their marriage. Phys- 
ical impediments to the consummation of the 
marriage having been discovered, the appellee 
submitted to an examination of her person by 
Dr. Thomas Wood and Dr. S. O. Almy, emi- 
nent physidans and surgeons of Cincinnati, 
whose testimony is contained in the record. 
After the return of the parties to Baltimore, on 
the 25th of May, 1864, another surgical exam- 
ination was made by Dr. Inloes, the family 
physician of the appellee, aided by Prof. Na- 
than R. Smith. The testimony of these physi- 
cians is also ta the record. On the 29th of 
June in the same year, a deed of separation 
was entered hito, whereby the sum of $10,000 
was conveyed and secured by the appellant to 
certain trustees therein named, for the sep- 
arate use of the appellee for her support, she 
agreeing to relinquish all further claim or in- 
terest in his estate, and the parties mutually 
agreeing to live separate from each other, aa tf 
unmarried. The separation under the deed 
continued for nearly three years, when on the 
8th day of May, 1867, this bill was filed. One 
of the prayers of the original bill was that the 
deed of separation might be set aside; but in 
the progress of the cause, on the 15th day of 
February, 1869, a paper was filed by the com- 
plainant, signed by his solicitors, waiving all 
that part of his bill and the prayer therein 
seeking to set aside the deed of settlement, 
and leaving all vested rights in the trustees 
and in the appellee under the deed unassailed 
and unaifected by any decree in the cause. 
The only question, therefore, presented by this 
appeal arises upon the prayer for a divorce. 

The appellee opposes the application for a di- 
vorce upon two distinct grounds: (1) The al- 
leged impotence is denied. (2) It is contended 
that the deed of separation is a bar and estop- 
pel to the right of complahiant to maintain the 
present suit "The impotence of either party 



at the time of marriage*' is one of the causes 
prescribed in the Code for which the court is 
authorized to decree a divorce a vinculo matri- 
monii. 1 Code, art. 16, | 25. Has the al- 
leged Impotence of the appellee been proved? 
A careful examination of the evidence has 
convinced us that this question must be an- 
swered in the affirmative. Without repeating 
here, at length or in detail, the evidence on 
this most delicate and painful question, it 
may be stated that the testimony of the exam- 
ining surgeons establishes the following 
facts: That the physical condition of the ap- 
pellee, at the time of marriage, was that of a 
very imperfect development of the sexual or- 
gans, both externally and internally. These 
organs wore hi a rudimentary condition, evin- 
cing that their development had ceased and 
been arrested before the age of puberty. She 
had never experienced the monthly sickness 
to which females of mature age are subject, 
and was without the natural passion or desire 
incident to woman. The rudimentary condi- 
tion of her sexual organs, and their imperfect 
development, not only rendered conception im- 
possible, but there was on her part an inca- 
pacity for vera copula; that is to say, she was 
not capable of the act of generation in its nat- 
ural and ordinary meaning, but only of in- 
cipient and hnperfect coition. In giving the 
results of their examination, the surgeons 
differ somewhat as to the degree or extent of 
the organic defects; but we have stated the 
conclusions which appear to us to be establish- 
ed by their testimony. They all concur in say- 
ing that the defect is incurable. Whatever 
differences of opinion may have arisen as to 
the legal definition of impotence, it is well set- 
tled that if, by reason of malformation or or- 
ganic defect existing at the time of marriage, 
there cannot be a natural and perfect coition, 
vera copula, between the parties, and it ap- 
pears that the defect is permanent and incur- 
able, the case comes within the legal defini- 
tion of impotence, and is cause for nullity of 
marriage. Deane v. Aveling, 1 Rob. Ecc. 279; 
Devenbagh v. Devenbagh, 5 Paige, 554; 1 
Bish. Mar. & Div. 99 825-340. The charge 
made by the appellee in her answer, that the 
difficulty in consummating the marriage pro- 
ceeded from physical defect or incapacity on 
the part of appellant, has not been sustained 
by proof; and we are of the opinion, upon all 
the evidence in the cause, that the appellant Is 
entitled to a divorce a vinculo, unless by the 
deed of separation he is barred and estopped 
from maintaining this suit. This brings us to 
the examination of the second ground of de- 
fense. 

What is the effect of the deed of separation 
upon the rights of the appellant in the pres- 
ent suit? By the act of assembly of 1841 
(chapter 262) and its supplements, now em- 
bodied in the Code (article 16, 9 24 et seq.)» 
Jurisdiction of all applications for divorce has 
been given to the courts of equity. Under 
that provision this suit has been instituted. 
The court in such case sits, not in the exer- 
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else of Its general and ordinary equitable Jo* 
rlsdlctlon, but as a divorce conrt, and must 
be goyemed by the rules and piindples estab- 
lished In the ecclesiastical courts In Bngland, 
wherein a simUar Jurisdiction has been exer- 
cisedf so far as they are consistent with the 
provisions of the Code. By the fourteenth 
section of article 16, the Code expressly pro- 
Tides that all causes for alimony ''are to be 
heard and determined by the courts of equity 
in this state in as full and ample a manner 
as they could be heard and determined by the 
laws of Bngland In the ecclesiastical courts 
there.*' In respect to the mode in which the 
courts of equity shall exercise Jurisdiction in 
dlYorce cases, and the principles by which 
they are to be governed, the Code is silent; 
but from the nature of the Jurisdiction Itself 
it has always been considered that the deci- 
sioDfl of the English ecclesiastical courts, in sim- 
ilar cases, may properly be referred to as prec- 
edents, and they have uniformly been dted 
and relied on as safe and authoritative guides 
for the courts of this state In disposing of 
cases of this kind. If we refer to those prec- 
edents, it appears to have been long settled 
that a voluntary deed of separation between 
husband and wife Is not per se a bar to a 
suit in the ecclesiastical court for a restitution 
of marital rights or a petition for a divorce. 
Durant v. Durant, 1 Hagg. Bcc. 783; Beeby 
▼. Beeby, Id. 789; Westmeath v. Westmeath, 
2 Hagg. Bcc. Supp. 1; Sperlng v. Spering, 8 
Swab. & T. 211; Hunt v. Hunt, 82 Law J. B, 
16a In 1 Bish. Mar. & Dlv. I 6dl, note 3, other 
cases are referred to in support of the general 
proposition above stated. 

Some cases have arisen upon application for 
divorce in the ecclesiastical courts in which 
a voluntary deed of separation between the 
parties has been considered, in connection 
with lapse of time, and other circumstances, 
as sufBclent to show that the application was 
Dot made bona fide for the cause assigned, 
but for some sinister or collateral purpose, 
and the application for that reason has been 
denied. Such were the cases of Matthews v. 
Matthews, 1 Swab. & T. 161, and Williams v. 
WiUiams, 86 Law J. 85, decided in 1866. But, 
as we have said, such a voluntary deed has 
never been considered per se as a bar to the 
suit 

The cause for which the divorce In this case 
is claimed, as stated In the bill and establish- 
ed by the proof. Is one which, by the ecclesi- 
astical law as well as by our Code, would, 
when Judicially established, render the mar- 
riage null and void ab initio. No case can be 
found in which an application for a sentence 
of nullity of marriage for such a cause has 
been held in the ecclesiastical court to be 
barred or defeated by reason of a voluntary 
deed of separation entered Into between the 
parties; and in our opinion It would be alike 
unjust, and against reason and public policy, 
as it is without precedent, so to hold. 

The case of Brown v. Brown, 5 Gill, 249, has 



been cited as an authority to show that in 
this state a voluntary deed of separation be- 
tween the parties Is a bar to an application 
for divorce. We do not so Interpret that de- 
cision. In that case the application was for 
a divorce a vinculo. The cause for the di- 
vorce, charged in the bill filed by the hus- 
band, was an abandonment by the wife, 
which was alleged to have taken place In 
the spring of 1886, and to have continued 
ever since. The bill was filed in July, 1816. 
It appeared that In April, 1846, only a few 
months before the filing of the bill, the par- 
ties entered into a voluntary deed of separa- 
tion, whereby they agreed to live separate 
and apart from each other. Certain property 
was secured to the wife for her support, all 
her rights to her husband's estate were relin- 
quished, and he was secured from liability 
for her debts. The chancellor in his opinion, 
which was adopted by the court of appeals, 
after suggesting doubts whether, upon a true 
construction of the acts of assembly, the case 
stated in the bill came within their provisions, 
placed his decision refusing the divorce, upon 
the effect of the deed, and the absence of any 
circumstance which had subsequently trans- 
pired to render it necessary or proper that 
the relation of the parties, as established by 
that instrument, should be changed. 

Now, looking to the only ground upon 
which the divorce in that case was claimed, 
as being an alleged abandonment by the wife, 
it is very obvious that the deed operated as 
a condonation of the offense, or as an acqui- 
escence in the separation on the part of the 
husband, which so far affected his equitable 
rights to dalm a divorce on that ground as, 
in the absence of any fact or circumstance 
occurring after the execution of the deed to 
Justify his application for a divorce, author- 
ized the court to Infer that the application 
was not made bona fide for the cause alleged, 
and the divorce might properly be refused on 
grounds similar to those stated in Matthews 
V. Matthews and Hunt v. Hunt, above cited. 

In the very recent case of Parkinson v. Par- 
kinson (reported in 1870) L. R. 2 Prob. & D. 
25, which was a petition by the wife for a di- 
vorce upon the ground of desertion or aban- 
donment by the husband, the parties were 
married in July, 1861, and the alleged deser- 
tion took place in 1866. It appeared that the 
parties entered into a deed of separation in 
April, 1866. It was alleged in the petition, 
and so appeared by the proof, that the hus- 
band, from the time of the alleged desertion, 
had been living in adultery. At the hearing 
the court decided that the wife had by the 
deed "bargained away her right to relief on 
the ground of desertion," but **that she was 
entitled to a Judicial separation on the ground 
of adultery, if she applies for it" The effect 
of that decision is that such a deed operates 
as a condonation of the offense of abandon- 
ment, and to that extent is consistent with 
the decision of the court of appeals in Brown 
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T. Brown, but Is no trar to a suit for divorce 
for adultery, although it appeared that of- 
fense was known to the wife at the time the 
deed was executed; and in this respect the 
case is an authority against the position con- 
tended for here by the appellee. 

We think It is very dear, upon the authori- 
ties, that the deed of separation In this case 
is not per se a bar to the maintenance of the 
present suit. There is no evidence in the case 
to impeach the good faith or bona fides of 
the appellant in bringing this suit The only 
circumstance relied on by the appellee for 
that purpose is the lapse of time after the 
execution of the deed before filing the bilL 
But this is satisfactorily explained by the 
proof in the record. It appears that the com- 
plainant was restrained from instituting this 
proceeding by conscientious scruples, suppos- 
ing it to be inconsistent with his religious 
duty to seek a divorce for any cause; and it 
appears, also, that the same motive led him 
to enter into the deed for an amicable separa- 
tion. Those conscientious scruples were aft- 
erwards removed by a decision upon the sub- 
ject, rendered by the highest ecclesiastical tri- 
bunal of the church of which he and appel- 
lee are members, and to whose authority he 
felt himself bound to submit, declaring the 
marriage null. These facts disclosed in the 
record, while they in no other wise affect 
the rights of the parties in this cause, are a 
sufficient answer to the suggestion that the 
appellant has lost his remedy by laches or 
acQuiescence, or that his application for a di- 
vorce has not been made in good faith, and 
for the cause assigned. 

It has been argued on the part of the appel- 
lee that, although in the divorce court the 
deed may not operate per se as a bar or estop- 
pel to the suit, yet that a court of equity 
would in the present case, upon a bill filed on 
behalf of the appellee for that purpose, issue 
an IdJ unction to restrain the appellant from 
prosecuting a suit for divorce, as being con- 
trary to the terms of the deed, and in viola- 
tion of the covenants therein; and this pro- 
ceeding being in a court of equity, it has beep 



argued tiiat, for the reason stated, the di- 
vorce ought to be denied. 

In support of this position we have been 
referred to the decision of the house of lords 
in Wilson v. Wilson, 1 H. L. Gas. 538, 6 H. L. 
Gas. 40. We have carefully examined that 
case, and are of opinion that it ought not to 
be accepted as a binding authority in support 
of the appellee's position here. It seems to 
us that the learned court, when that case was 
first before them, went further than was Jus- 
tified by antecedent decisions. There the 
deed of separation contained a covenant on 
the part of the husband not to institute any 
suit in the ecclesiastical court for restitution 
of conjugal rights. The chancellor granted 
an injunction restraining him from proceed- 
ing in the ecclesiastical court contrary to his 
covenant, and on the first appeal the decree 
of the chancellor was afiirmed. It appears, 
however, when the cause went up to the 
house of lords on the second appeal, grave 
doubts were expressed whether the court had 
not gone too far; and while it. was held that 
the former decision must be adhered to as 
the law of that case, it may be inferred from 
the opinions expressed by the learned Judges, 
among whom was Lord St. Leonards, that it 
was not to be considered as a precedent for a 
court of chancery to interfere by Injunction 
for the enforcement of voluntary deeds of 
separation between married persons, any fur- 
ther than to compel their observance, so far 
as rights of property may be concerned. To 
that extent courts of chancery will support 
and enforce the stipulations of such deeds, 
when they are made in good faith, and are 
equitable In their terms, but no further; and 
in our Judgment It would be against public 
policy, and contrary to the uniform current 
of decisions, to hold that the right of the ap- 
pellant to relief in this case is barred or de- 
feated by the deed of separation. 

The decree of the circuit court will be re- 
versed, and a decree will be signed divorcing 
the parties a vinculo matrimonii. Decree re- 
versed, and decree divorcing the parties a 
vinculo matrimonii. 
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THOMAS et aL ▼. THOMA& 

a7 Aa 182, 124 Pa. St 646.) 

Sapreme €k)iirt of Pennsylvania. March 18» 

1889. 

Error to court of common pleas» Lacka- 
wanna county; Alfbed Hand, Judge. 

Ann Thomas having preeented her peti- 
tion in the orphans' court, asking for a par- 
tition of the lands of her deceased husband, 
William B. Thomas, her right was contested 
by Bi chard Thomas, administrator, etc., of 
said decedent, and others, his heirs at law, 
upon the ground of the invalidity of her al- 
leged marriage. Thereupon an issue was di- 
rected to be tried in the common pleas to de- 
termine that question. The jury returned a 
verdict establishing the marriage. Various 
exceptions were taken to the rulings of the 
court of common pleas on the trial, and the 
defendants bring error. An appeal was also 
taken to the decree of the orphaus' court sub- 
sequently rendered, directing partition of the 
land. For the opinion filed therein, see 17 
Atl. 181. 

C. R. PitcTheTt for plaintiffs in error. D. 
/. M. Loopt B. If. Willard, and Everett 
Warren, for defendant in error. 

STEBBETT, J. After directing who shall 
be, respectively, plaintiff and defendants in 
this issue, the order of the orphans* court 
further provides that it shall "be tried in the 
following manner: The plaintiff, Ann Thom- 
as, shall simply put in evidence the certifi- 
cate of her marriage, issued by Benjamin 
Jay, alderman, and then the affirmative of 
the issue shall be upon the defendants, with 
the burden of proof to show tliat Ann Thom- 
as was not the lawful wife of William B. 
Thomas, the decedent, at the time of his 
death; the plaintiff affirming that she was 
the lawful wife of William B. Thomas, and 
the defendants affirming that she was not his 
lawful wife." The considerations that 
moved the court to send this issue to the 
common pleas for trial sufficiently tippear in 
the opinion just filed in Appeal of Thomas, 
17 Atl. 181, but they have little, if anything, 
to do with the consideration of the questions 
presented by this record. Those questions 
relate solely to the instructions of the learned 
president of the common pleas as to the ef- 
fect of the evidence before the jury, and the 
character of the proof necessary to overcome 
Uie prima facie case that was made for the 
plaintiff below by the introduction of Alder- 
man Jay's certificate of her marriage to Will- 
iam B. Thomas on January 16, 1875. It is 
not even alleged that there was any error in 
the admission or rejection of evidence. To 
rebut the case thus made in her favor, and 
to maintain the issue on their part, the de- 
fendants below introduced evidence tend- 
ing to prove that about 40 years before her 
alleged marriage to William B. Thomas 
plaintiff was married to David Jones, at 
Llaneatog, Wales; that for many years there- 



after they lived together as husband and 
wife at Aberdare and at Falda, in same 
country; and that at the time of her mar- 
riage to Thomas, and even after his decease, 
David Jones, her first husband, was in full 
life. In response to this the plaintiff, in 
turn, introduced evidence tending to show 
that Jones left Wales, and had been unheard 
of by her for more than seven years before 
her marriage to Thomas, and that prior there- 
to, as well as thereafter, she had reason to 
believe and did believe that Jones was dead. 
As to all these allegations of fact on the part 
of plaintiff as well as defendants in the is- 
sue, there was more or less confiict of tes- 
timony. According to the terms of the is- 
sue, the laboring oar was on the defendants; 
and, in view of the evidence on which they 
relied, they requested the court, in their sec- 
ond point, to charge: "U the jury believe 
that David Jones was in full life after the 
marriage of Ann Jones to Mr. Thomas, the 
marriage was void, and the verdict should be 
for defendants." 

Assuming the jury were satisfied that 
plaintiff was first married to Jones, and in 
the absence of any evidence that she was le- 
gally divorced from him, the proposition was 
correct, and with that qualification it should 
have been affirmed. Instead of that, the 
learned judge said: "We affirm this, unless 
you find from the evidence that he was ab- 
sent for a period of seven years, unheard 
from, and under circumstances which raise 
the presumption of his death, as we have al- 
ready charged you . " He had already charged, 
as complained of in the first specification of 
error: ''Now, under all the circumstances 
of the case, had she the right to presume, 
when she married William B. Thomas, that 
her husband was dead under the law? If 
she had, then her marriage was legal, and, 
so far as this case is concerned, she is entitled 
to her civil rights as the widow of William 
B. Thomas, and should not be deprived of 
them. " The vice of this instruction is that 
it gives the presumption referred to all the 
force and effect of actual death; in other 
words, it makes the presumption of death 
conclusive proof of the fact, and therefore 
irrebuttable. But the presumption of death 
arising from absence, etc., stands as compe- 
tent proof of death only until it is success- 
fully rebutted by competent and satisfactory 
evidence. If that was successfully done in 
this case, and the jury were fully satisfied 
that at the date of plaintiff's marriage to 
Thomas, in January, 1875, she had a hus- 
band in full life, viz., David Jones, from 
whom she had never been divorced, that fact, 
without more, rendered the second marriage 
null and void. It matters not that she had 
reason to believe and did believe that he was 
then dead. If, in truth and in fact, he was 
then in full life, she was incapable of con- 
tracting the second marriage, and it was 
therefore void. Kenley v. Kenley, 2 Yeates, 
207; Heffner v. Heffner, 23 Pa. St. 104. In 
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the first ease the eoart said: " Though the 
eircamstances attending this case might ex- 
empt the defendant from the pains of big- 
amy, yet her first husband being in full life* 
and their marriage not annulled by any com- 
petent jurisdiction, the marriage was ip90 
facto void and null." In the latter it was 
said: ''A man having a wife in full life is 
utterly powerless to make a valid contract of 
marriage, and his attempt to do so is utterly 
nugatory." While a .well-founded belief in 
the death of her first husband (if in fact she 
had one) would have relieved plaintiff from 
the penalty for adultery, etc., it could not 
validate the second marriage* if in fact her 
first husband was living when it was solem- 
nized. The act of March 18, 1815, § 6, pro- 
vides: ''If any husband or wife, upon any 
false rumor, in appearance well founded, at 
the death of the other, (when such other has 
been absent for the space of two whole years,) 
hath married or shall marry again, he or she 
shall not be liable to the pains of adultery; 
but it shall be in the election of the party 
remaining unmarried, at his or her return, 
to Insist to have his or her former marriage 
dissolved," etc. The presumption, especiaUy 
in criminal proceedings, is always in favor 
of innocence. When a marriage tias been 



regularly solemnized. It Is presumed to be 
valid until the contrary is shown. When 
that has been done by competent and satis- 
factory evidence, the presumption of fact, in 
civil cases, must give way to the actual f^ct 
thus established. For reasons above sug- 
gested, the first and second specifications of 
error are sustained. 

In defendants' third point the court was 
requested to charge: ''A presumption of 
death, if proved, may be rebutted by evi* 
dence showing that the man was in full life 
during or after the period of seven years." 
The learned judge qualified his affirmance of 
this, as a general proposition, by saying: 
"But if the presumption has arisen, as to 
the wife's subsequent marriage, that he was 
dead, she is not deprived of her civil rights 
thereby." This qualification was erroneous, 
and in its application to the case at bar was 
practically a refusal of the point. The two 
remaining specifications present. In a modi- 
fied form, substantially the same questions 
that have already been considered. In view 
of what has been said, it is unnecessary to 
notice either of them specially. They are 
both sustained. 

Judgment reversed^ and a venir§ faeku de 
novo awarded. 
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In re HULBTTS BSTATB. 

OARBY et aL t. HULETT. 

(69 N. W. 81.) 

Sapreme Gonrt of Minnesota, Nov. 27, 1896. 

Appeal from district coar^ St Louis county; 
S. H. Moer, Judge. 

In the matter of the estate (tf Nehemlah Ha- 
lett, liucy A. Holett presoited a petition for 
an allowanoe of homestead to her as his widow, 
and a second petttion, praying that the probate 
of his win should be set aside. From an order 
Betting aside the homestead and an order re- 
voicing the will, John R. Carey, as administra- 
tor, and othos, appeaL Judgment setting aside 
a lM>mestead affirmed. Judgment setting aside 
the probate of the will reversed. 

James Spoicer, A. L. Agatln, and J. L. Wash- 
bum, for appellants. Henry S. Mahon, Pence 
k Oarpenter, and Davis, Kellogg & Severance, 
for respondent 

MITOHBLI^ J. Nehemlah Hulett, for many 
years a resident of St Louis county, and goi- 
erally supposed and reputed to be a bachelor, 
died July 25, 1892. Proceedhigs were duly 
iiad in the probate court of that county, wherdt>y 
a will which he had executed in May, 1862, 
was proved, and admitted to probate on Octo- 
ber 10, 1892, and John R. Oarey appointed ad- 
ministrator with the will annexed. On Feb- 
luaiy 18, 1893, the respondent, under the name 
of Lncy A. Hulett, presented her petition to 
the probate court, aUeghig that she was the 
widow of Hulett, that she was married to liim 
on January 6, 1892, and prayhig that the home- 
stead of the deceased be set apart to her, and 
tbat she be allowed to select certain personal 
property, puxsoant to the statutes in such case 
made and provided. On September 13, 1893, 
she presented another petition to the probate 
court reiterating her marriage to the deceased, 
and praying that the probate of- the will be va- 
cated and set aside and declared not to be the 
last will and testament of the deceased. In 
this petition she alleged that she and the de- 
ceased were married by mutual consent, but 
without any formal solemnization, and that in 
evidence of such marriage a certain instrument 
in writing was executed by both parties at 
the time of the contract of marriage. Both pe- 
titions alleged, and it is an admitted fact, that 
Hulett died without issue, and that no issue 
was ever bom of the alleged marriage between 
him and tiie petitlooer. The only ground here 
material, on which it was asl^ed that the pro- 
bate of the will be vacated, was that it was 
reveled by the marriage ot Hulett to the peti- 
tioner subsequent to its execution. The admin- 
istrator, the devisees and legatees under the 
will, and the heirs at law of the deceased all 
opposed the granting of the petitions; their 
main otmtNitlon being that the petitions had 
never been married to the deceased. It ap- 
peared on the hearings before the probate court 
that the foundation of the petitioner's claim to 



be Hie widow of the deceased was 12ie following 
Instrument alleged to have been executed by 
her and the deceased on January 7, but by mis- 
take dated January 6, 1892: "Contract of 
marriage between N. Hulett and Mrs. L. A. 
Pomeroy. Believing a marriage by contract 
to be perfectiy lawful, we do hereby agree to 
be husband- and wife, and to hereafter live to* 
gether as such. In witness whereof we have 
hereunto set our hands the day and year first 
above written. [Signed] N. Hulett L. A« 
Pomeroy." The probate court decided adverse- 
ly to the petitioner, and denied both her peti- 
tions, whoieupon she appealed to the district 
court in both cases. Inasmuch as the main, if 
not the only, issue in both appeals was wheth- 
er there had been a valid common-law mar- 
riage between the petitioner and the deceased, 
both were tried together. When the appeals 
came on for trial, the district court ordered that 
the following question be submitted to a Jury, 
via.: "Was the paper purporting to have been 
made on Januafy 6, 1892 [the marriage contract 
above set forth]. In fact executed \3j the late 
N^emlah Hulett?' All other Issues of law 
and fact, If any, were reserved to be tried and 
determined by the court Bxceptlon is taken 
by the appellants to the action of the court in 
submitting this question to a Jury. But upon 
the recoid no such objection is open to the ap- 
pellants, because It appean that this is one of 
tiie very questions, but better expressed, which 
they themselves sailed to be thus submitted. 
The court, however, had a right to do this on 
lis ovfrn motion. Gen. St 1894, | 5361. This 
practice Is as old as courts of chancery ih&n- 
selves, and this is Just the Idnd of a question 
which those courts were In the habit of send- 
ing out to a court of law to obtain the Terdlct 
of a juiy. So far frnn trying the issues piece- 
meal, as counsel claim, this question was real- 
ly decisive of the only issue of fact in the case, 
as we will bereaft^ show. The case proceed- 
ed to the trial before a Jury of the question 
thus submitted to them. Of course, the con- 
test was over the genuineness of Hulett's signa- 
ture to the marriage contract While evidence 
WMs Introduced as to various collateral facts 
tending more or less dhrectiy to threw light on 
this question, the bulk of the evidence consisted 
of the testimony of exi)ert9, properly so called, 
and of persons acquainted with Huletf s hand- 
writing, as to whether his purported signature 
to the maiTiage contract was genuine or a 
forgery. As Is usual In such cases, the testi- 
mony of these witnesses was veiy conflicting; 
but the Jury answered the question submitted 
to them in the affirmative, and it is not claimed, 
and could not be successfully, that the evidence 
did not Justify the verdict Hence, unless er- 
rors of law, duly excepted to; occurred dming 
the trial of this issue, it must stand as a set- 
tled fact with all its legal consequences, that 
Hulett and the respondent did execute the mar- 
riage contract on the 7th of January, 1892. 
This disposes of the first assignment of error. 

2. Of the various assignments of error re- 
lating to the rulings of the court admitting or 
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exdudiog eiyidence on the Jury trial only tbree 
—the ninth, tenth, and fourteenth— are worthy 
of special notice. The appdlanta offered in 
evidence a mortga^ on real estate ezecated by 
Htilett alone on the Slst of May, 18d2, in the 
certificate of acknowledgment of which the 
notaiy described Hulett as a single man. This 
was excluded by the court. Counsel then of- 
fered to prove by oth^ documoits that Hulett, 
subsequent to the date ot the alleged marriage 
contract, "continued to make conveyances of 
property and execute legal Instruments in which 
he was designated as a single and an unmar- 
ried man In the same manner as prior to said 
date." This offer was likewise excluded. Coun- 
sel then offered in evidence a bill of sale exe- 
cuted by Hulett on May 81« 1892, in the cer- 
tificate of acknowledgment of whldi the notaiy 
described Hulett as a single man. nils ott&c 
was accompanied by a statement of counsel 
that this bill of sale was "simply an additional 
document on the same line." HiLb otter was 
also excluded. In view of the specific ottera 
which thus preceded and followed the general 
offer, we think the latter must be construed as 
meaning, not that Hulett described hlmsdf as 
a single man In the body of the Instrument, but 
merely that he was so described In the certifi- 
cate of tlie officers who took his acknowledg- 
ments. But, however that may be, and without 
considering the competency of such evldoice 
had it been sou^t to prove a contract of mar- 
riage l^ "habit and repute," we are clearly of 
opinion that it was inadmissible upon the sole 
Issue then being tried before the Jury, to vTlt, 
whether Hulett executed the express written 
contract of marriage referred to. Any state- 
ments he might have made in these convey- 
ances were certainly no part of the res gestae, 
to wit, the execution of the written contract of 
marriage. As respects that subject, It seems 
to us that such evidence would be merely the 
subsequent self-serving statements of one of 
the parties. The fourteenth assignment is that 
the court erred In admitting In evidence Ex- 
hibit 133, being a letter written July 24, 1892, 
by the respondent to her sister, In Ohio, con- 
taining xeferences to her relations to Hulett; 
as, for example, where she speaks of him as 
••my husband" and ••your brother Hulett" If 
Hulett had been In no way connected with this 
letter, so that H would have been the mere 
statement of the respondent herself. It would 
have been Inadmissible. But the testimony of 
the respondent was that she vnrote it in the 
presence of Hulett, and then handed It to him 
to read; that he read it, put It in an envelope, 
sealed it, and put It hi his pocket She further 
testified that she subsequently received It bade 
from her sister, to whom it was writt^a. This 
letter, according to respondent's testimony, was 
written the day before Hulett*s death. The 
next morning he left home, to take the cars to 
go to Dulutb, but died suddenly at the station* 
while waiting for the train. Atta his death, 
a number of letters, addressed, and apparently 
Intended to be mailed, were found in his pocket 
by the undertaker, who gave them to a n^hew 



of the deceased, who put stamps on them, and 
posted them. As this letter reached the person 
to whom it was writtea, the fair bif erences ftom 
the evidence are that this was one of the let- 
ters found in Hulett* s pocket after his death, 
that the envelope in which it was Inclosed was 
addressed, and that these letters were put in 
his pocket hy Hulett for the purpose of posting 
ttiem wh&a he reached the dty. These facts. 
If true, amounted to such a recognition of and 
assent to the statements ccmtained in the let- 
ter as to make than, in effect, the joint deckira- 
tlons and statements ot both Hulett and the 
respondoit, and therefore competent as his ad- 
missions. It is urged veiy strenuously by coun- 
sel for the appellants that the testimony of the 
respondoit, by which she was thus enabled to 
connect Hulett with the contents of her letter, 
impinges upon the statute ttiat it shall not 
be competent for any party to an action or In- 
ta*ested in the event thereof to give eyidence 
therein of or concerning any conversation with 
or admission of a deceased perscm relative to 
any matter at issue between the parties. Gen. 
St 1894, I 6660. It was held in Chadwick ▼. 
Cornish, 26 Minn. 28, 1 N. W. 65, foUovTed in 
subsequent decisions, that the language of the 
act refers only to spoken words. If It was a 
question of first hnpresskMis, it might admit of 
discussion whether the statute ought not to be 
construed in accordance vTlth the ylews of the 
late Chief Justice Gllfillan, so as to Include any 
admission ot the party, whether by word or act 
The peculiar facts of the present case Illustrate 
the fact that admissions by act may often be 
as much within the mischief aimed at as ad- 
missions by spoken words. But, as the nar- 
rower C(»struction placed up<» the statute has 
been adhered to and followed for nearly 18 
years, during which the legislature has not seen 
fit to amend the law, it is now too late for ua 
to reconsider the question. 

None of the exceptions to the charge are well 
taken or of sufficient substance to require dis- 
cussion. In fact, the charge was. In most re- 
spects, a model ooe. Instead of merely stating 
general abstract principles of law (as is often 
the case), which the average lay juror is usual- 
ly incapable of correctly ap^^lying to the facts of 
the particular case, the learned judge gave the 
jury the benefit of a very full, clear, and im- 
partial analysis of the evidence, taking up eacdi 
important iMianch of it, and explaining to them 
its bearing upon the issue which they were to 
decide. This disposes of all the assignmmts of 
error relating to the trial of the issue before the 
Jury. 

8. When the other issues came on for trial, 
by stipulation of the parties all the evidence 
introduced upon the trial before the jury was 
deemed as introduced, subject to the same 
objections and exceptions, in the trial by the 
court A small amount of additional evidence 
having been Introduced, both appeals were 
Bubmirtted to the court for its decision. The 
court thereupon made separate findings of 
fact and conclusions of law in each appeal. 
The second finding of fact in each case was 
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to the ^ect that the deceased and the peti- 
tioner were husband and wife, the only differ- 
ence being that in the one appeal the finding 
was that they were such on the 7th of Janu- 
ary, 1892 (the date of the execution of the mar- 
riage contract), and on the 25th of July, 1892 
(the date of Hulett*s death), while In the other 
appeal the findlog was that they became hus- 
band and wife on the 7th of January, 1892; 
the difference in the two findings being, In 
our opinion, immaterial. The court held, as 
conclusions of law, In the one appeal, that the 
petitioner was entitled, as widow, to an order 
setting apart to her the homestead of the de- 
ceased, etc.; and, in the other, that the will 
of Hulett, executed in 1862, was revoked by 
his subsequent marriage to the petitioner. It 
ifi to this second finding of fact and to this 
last conclusion of law that the appellants take 
exception, and this presents the two principal 
questions raised by these appeals. The re- 
spondent had been for a long time prior to the 
execution of the marriage contract in the em- 
ployment of Hulett as housekeeper at his 
farm at Stoney Point, some miles out of the 
dty of Duluth. Her testimony is that im- 
mediately after the execution of this contract 
she moved Into his room, and that from hence- 
forth until his death they occupied the same 
sleeping apartment, and cohabited together as 
husband and wife. But she admits that it 
was agreed between them that their marriage 
was to be kept secret until they could move 
into Duluth, and go to housekeeping in a 
house which Hulett owned hi that dty. 
While a feeble effort was made to prove that 
their marital relation had become known to 
one or two persons, yet we consider the evi- 
dence conclusive that their marriage contract 
was kept secret, that they never publicly as- 
sumed marital relations, or held themselves 
out to the public as husband and wife, but, 
on the contrary, so conducted themselves as to 
leave the public under the impression that 
their former relations of employer and house- 
keeper remained unchanged. Upon this state 
of facts the contention of the appellants is 
that there was no marriage, notwithstanding 
the execution by them of the written contract; 
that. In order to constitute a valid common- 
law marriage, the contract/ although In verba 
de pnesentl, must be followed by habit or rep- 
utation of marriage,— that is, as we under- 
stand counsel, by the public assumption of 
marital relations. We do not so understand 
the law. The law views marriage as being 
merely a civil contract, not differing from any 
other contract, except that it is not revocable 
or dissoluble at the will of the parties. The 
essence of the contract of marriage is the con- 
sent of the parties, as In the case of any other 
contract; and, whenever there is a present, 
perfect consent to be husband and wife, the 
contract of marriage Is completed. The au- 
thorities are practically unanimous to this ef- 
fect Marriage Is a civil contract Jure gen- 
tium, to the validity of which the consent of 
parties able to contract Is all that Is required 
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by natural or public law. If the contract is 
made per verba de prsesentl, and remains 
without cohabitation, or If made per verba de 
futuro, and be followed by consummation. It 
amounts to a valid marriage, in the absence 
of any civil regulations to the contrary. 2 
Kent, Oomm. p. 87; 2 Greenl. Bv. § 4t)0; 1 
Bish. Mar. & Div. §§ 218, 227-229. The max- 
im of the civil law was "(Consensus non con- 
cubitus facit matrimonium." The whole law 
on the subject is that, to render competent 
parties husband and wife, they must and need 
only agree in the present tense to be such, no 
time being contemplated to elapse before the 
assumption of the status. If cohabitation 
follows, it adds nothing in law, although It 
may be evidence of marriage. It Is mutual, 
present consent, lawfully expressed, which 
makes the marriage. 1 Bish. Mar. Div. & 
Sep. H 239, 313, 315, 317. See, also, the lead- 
ing case of Dalrymple v. Dalrymple, 2 Hagg. 
Consist 54, which is the foundation of much 
of the law on the subject An agreement to 
keep the marriage secret does not Invalidate 
it, although the fact of secrecy might be evi- 
dence that no marriage ever took place. Dal- 
rymple V. Dalrymple, supra. The only two 
cases which we have found In which any- 
thing to the contrary was actually decided 
are Reg. v. Millls, 10 Clark & F. 534, and 
Jewell V. Jewell, 1 How. 219; the court ha 
each case being equally divided. But these 
cases have never been recognized as the law, 
either In England or In this country. Coun- 
sel for appellants contend, however, that the 
law Is otherwise hi this state; citing State v. 
Worthingham, 23 Minn. 528, in which this 
court used the following language: "Consent, 
freely given, is the essence of the contract 
A mutoal agreement, therefore, between com- 
petent parties, per verba de praesentl, to 
take each other for husband and wife, delib- 
erately made, and acted upon by living to- 
gether professedly in that relation, Is held by 
the great weight of American authority sufift- 
cient to constitute a valid marriage with all 
Its legal Incidents"; citing Hutchins v. Kim- 
mell, 31 Mich. 126. Similar expressions have 
been sometimes used by other courts, but up- 
on examination it will be found that in none 
of them wa^ it ever decided that, although the 
parties mutually agreed per verba de prsesentl 
to take each other for husband and wife, it 
was necessary, in ord^ to constitute a valid 
maniage, that this agreement should have, 
been subsequently acted upon by their living 
together professedly as husband and wife. 
In some cases where such expressions were 
used the court was merely stating a proven or 
admitted fact in that particular case, while In 
others the contract of marriage was sought 
to be proved by habit and repute, and the 
courts merely meant that the act of parties in 
holding themselves out as husband and wife 
Is evidence of a marriage. In State v. Worth- 
ingham, supra, which was a prosecution for 
bastardy, the defendant offered as proof of 
his marriage to the mother of the child that 



18 



HUSBAND AND WIFE. 



during all the time they llyed and oohahlted 
together the woman held herself out to her 
friends generally as his wife, and that both 
of them represented to the world that they 
had been married. The point really decided 
by the court, and evidently the only one It 
had in mind, was that this was competent evi- 
dence of a marriage, and that no formal sol- 
emnization or ceremony was necessary to give 
it validity. The statement In the opinion al- 
ready quoted la probably subject to the criti- 
cism that it does not accurately discriminate 
between the fact of marriage and the proof 
of it The case of Hutchins v. Kimmell, su- 
pra, cited by this court, does contain such ex- 
pressions as ''followed by cohabitation," and 
"from that time lived together professedly in 
that relation"; but this language was evident- 
ly used simply as a recital of the actual facts 
in that particular case. There is nothing in 
the opinion indicating that the court intended 
to hold that a mutual, present consent to be 
husband and wife will not constitute a valid 
marriage unless followed by cohabitation of 
the parties, and a holding of themselves out as 
m|ui and wife. Sharon v. Sharon, 75 Cal. 1, 
16 Pac. 345, and Id., 79 CaL 633, 22 Pac. 26, 
131, is not in point, for the reason that sec- 
tion 55 of the Civil Code of that state pro- 
vides that "consent alone will not constitute 
marriage; It must be f crowed by a solemniza- 
tion or by a mutual assumption of marital 
rights, duties, or obligations." In view of 
the increasing number of common-law wid- 
ows laying claim (in many instances, doubt- 
less, fraudulentiy) to the estates of deceased 
men of wealth, it is a question for the legis- 
lature whether the common law should not be 
changed; but with that the courts have noth- 
ing to do. 

4. This brings us to the last and most im- 
portant question in the case, viz. was the will 
of Hulett revoked by his marriage to the re- 
spondent? At common law the marriage of a 
woman absolutely reveled her will. The rea- 
son usually given was that, a married woman 
having no testamentary capacity, her will was 
no longer ambulatory. But the marriage of a 
man did not revoke his previous will in regard 
to either real or personal estate. This was 
not considered such a change of condition as 
would work a revocation by implication or in- 
ference of law. The reason usually given was 
that the law made for the wife a provision in- 
dependentiy of the act of the husband by 
means of dower. But the marriage and the 
birth of issue conjointiy revoked a man's will, 
whether of real or personal estate; these cir- 
cumstances producing such a total change in 
the testator's condition as to lead to a pre- 
sumption that he could not intend a disposition 
of property previously made to continue un- 
changed. The issue, the birth of which would 
revoke a will, must have been such as could 
have Inherited the property which was the 
subject of the will, so that the effect of throw- 
ing open the property to the disposition of the 
law would have been to let in the after-bom 



child or children, for whose benefit alone the 
Implied revocation obtained. The chief rea- 
son why marriage and the birth of issue was 
deemed such a change of condition on part of 
the testator as would work a revocation of hif* 
will was that otherwise his issue, which wbk 
tlie natural object of his bounty, would be 
wholly unprovided for, differing in that respect 
from the widow, for whom the law had made 
provision by means of dower. Hence it seems 
to have been the rule that marriage and the 
birth of issue would not produce the revoca- 
tion of a will where provision was made by 
the will itself for the children of the future 
marriage. At common law a married woman 
could not Inherit from her husband. In case 
of her husband dying intestate, she was not 
entitled to anything out of his estate except 
her dower. WhUe by our statutes dower eo 
nomine has been abolished, yet the law makes 
provision for the widow, independentiy of the 
act of the husband, much more liberal than the 
common law did. She is entitied— First, to a 
life estate in the homestead of her deceased 
husband, free from any testamentary devise 
or other disposition to which she shall not have 
assented in writing, and free from all debts or 
claims against his estate; second, to an un- 
divided third in fee simple, or such inferior 
tenure as the deceased husband was at any 
time during coverture seised or possessed there- 
of, of one undivided third of all other lands of 
which the deceased was at any time during 
coverture seised or possessed, free from any 
testamentary or other disposition thereof to 
which she shall not have assented in writing, 
but subject in its Just proportion with other 
real estate to the payment of such debta of the 
deceased as are not paid from the personal es- 
tate. Of the personal estate of which her hus- 
band dies possessed the widow is entitied to all 
his wearing apparel; his household furniture, 
not exceeding in value $500; other personal 
property to be selected by her, not exceeding 
In value $500; a reasonable allowance for her 
maintenance during administration, which, in 
case the estate is insolvent, is not to be for 
more than one year. Gen. St 1894, H 4470, 
4471, 4477. Such is the provision which the 
law makes for the widow. The statute then 
provides that, where the husband dies intes- 
tate, the residue of his estate, real and per- 
sonal, shall descend and be distributed as fol- 
lows: First, to his children, and to the lawful 
Issue of any deceased child by right of repre- 
sentation; second. If there be no child, and no 
lawful issue of any deceased child, then to the 
surviving wife. It is mainly on this last pro* 
vision by which the wife may inherit from her 
husband that counsel for the respondent base 
their contention that In this state marriage 
alone will revoke by implication of law the 
prior will of the husband. Their argument 
may all be summed up in the proposition that, 
inasmuch as a widow may now inherit from 
her husband (which she could not do at com- 
mon law), therefore marriage alone effects the 
same change in the condition or circumstances 
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of the hn8l)and as was effected under the com- 
mon law by his marriage, and the birth of is- 
sue who could inherit The courts of two or 
three western states have taken substantially 
this position. See Tyler v. Tyler, 19 111. 151 
Morgan y. Ireland, 1 Idaho, 786; Brown t. 
Scherrer, 6 Colo. App. 255, 38 Pac 427, ap- 
proved and affirmed in 21 Ck)lo. 481, 42 Pac. 
668. In Tyler v. Tyler, supra, the question 
was not discussed at any great length, and the 
weight of that case as authority Is somewhat 
impaired by the fact that in a subsequent case 
the court placed its refusal to reconsider the 
question mainly on the ground that the legis- 
lature had subsequently enacted that marriage 
alone, without the birth of issue, revoked a wUl, 
and hence tliat any decision which the court 
mi£^t make would be merely retroactive. The 
most able and forcible presentation ot the ar- 
g^uments on that side of the question Is to be 
found in the opinion of the Colorado court of 
appeals in Brown y. Scherrer, supra. But, 
jLf ter carefully considering aU that has beoi 
said on that side, we are compelled to the con- 
clusion that due weight has not been given to 
tbe fact that the main reason why, at common 
law, nmrriage and the birth of issue was deem- 
ed such a change in the condition or circum- 
stances of the husband as would work an im- 
plied revocation of his prior will was that oth- 
erwise his issue would be wholly unprovided 
for,— a thing which it was not to be supposed 
to have been in the contemplation of the tes- 
tator; whereas, tmder our statutes, and, we 
assume^ without special examination, under the 
statutes of those states in which the decisions 
cited were rendered, even if the win stands, 
▼ery liberal provision has been made for the 
widow, independently of any act of the hus- 
band. There is a prevailing sentiment, often 
expressed by both courts and text writers, that 
marriage alone should be deemed such a 
chknge in condition and circumstances as will 
revoke a prior wilL ▲ statute to that effect 
was passed in England in 1837 (1 Vict c 26), 
followed by the enactment of statutes to the 
same effect in many of the states of the Union. 
Sow far this sentiment may have uncon- 
sciously influenced the decisions referred to it 
Is impossible to say, but no court has ever 
assumed to hold on this ground alone, and in 
ttie absence of legislation affecting the ques- 
tion, that the common-law rule was abrogat- 
ed, or so far modified, that marriage alone 
mroiild revoke a will. It is also suggested that 
Hie common-law rule had its origin in part in 
tlie ancient desire to build up<Ki families and 
f^unily estates a consideration which has no 



place in this country. It is undoubtedly true 
that many of the doctrines of the common law 
had their origin in social or political conditions 
which have in whole or in part ceased to ex- 
ist But this fact alone wiU not usually justi- 
ty courts in holding that these doctrines, when 
once thoroughly established, have been abro- 
gated, any more than it would justify them in 
holding that a statute had been abrogated be- 
cause the reason for Its enactment had ceased. 
Any such rule would leave the body of the 
common law very much emasculated; as, for 
example, that pertaining to real estate. While, 
undoubtedly, the common law consists of a 
body of principles applicable to new instances 
as they arisen and not of inflexible cast-imo 
rules, yet where the rules of the common law 
have become unsulted to changed conditions, 
political, sodal, or economic, it is the province 
of the legislature, and not of the courts, to 
modify them. While we do not wish to be un- 
derstood as intimating that no condition of leg- 
islation upon the subject of the rights of mar- 
ried women In the estates of their husbands 
would effect by implication a change of the 
common-law role, yet our conclusion is that, in 
view of the main reason upon which the com- 
mon-law rule was based that marriage alone 
would not, but that marriage and the birth of 
issue conjointly would, revoke the prior wiH of 
a man, and in view of the veiy liberal provi- 
sion made by statute for the widow Inde- 
pendently of the act of her husband. The mere 
fact that she may now, under the statute, in 
certain contingencies, inherit more from her 
husband. Is not sufficient to warrant us in hold- 
ing that the common-law rule has been so chan- 
ged that marriage alone is such a change of 
condition or circumstances as will work an im- 
plied revocation of the prior will of the hus- 
band. We should have stated that our statute 
relating to the revocation of wills is substantial- 
ly, if not literally, the same as that of 29 Car. 
IL, which has been so generally adopted by the 
American states. Gen, St 1894, $ 4430. 

Tlie conclusion at which we have arrived on 
this question renders it unnecessary to con- 
sider other questions discussed by counsel; as, 
for example, as to the power of the probate 
court to set aside the probate of a wUL In 
the appeal from the judgment setting aside to 
the i)etitioner the homestead of the deceased, 
and giving her an allowance out of his estate 
for her maintenance during administration, 
the judgment is affirmed. In the other appeal 
the judgment setting aside the probate of the 
will, and adjudging such will to be of do 
force or effect, is reversed. 
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WATTS V. WATTS. 

(36 N. B. 479, 100 Mass. 464.) 

Sapreme Jndichd Court of Manachntetts. 
Plymoath. Feb. 27, 1894. 

Bxcepttons from superior court, Plymouth 
connty; Hem-y K. Bral^, Judge. 

Libel tor divorce by Samuel M. Watts 
against Ellen M. WattB on the ground of 
adultery. Judgment diflmisslng the libeL 
Libelant excepts. Exceptions sustained. 

On the trial it was proved or admitted that 
on June 4, 1892, lib^ee committed adultery 
with one Jeremiah Ford; tliat she was dis- 
coYored by libelant, who ejected her from 
his house; tliat on June 6» 1892, she brought 
suit in the probate court, under Pub. St c 
147, I S3» for separate maintenance; that 
lib^ant defended, but offered no eyidenoe of 
her adultery; that on Augost 22, 1892, the 
probate court entered a decree for libelee, re- 
citing that the lil>elee, "for justifiable cause, 
was actually living apart from her husband;" 
that no appeal was taken; and that, at the 
time of the filing of the libel, said decree was 
in full force. The court ruled that said decree 
was a bar to the maintenance of this libeL 

Simmons A Pratt, for complainant Chester 
BL Perry, for defendant 

KNOWLTON, J. In regard to subjects of 
wliich the probate court has jurisdiction, and 
upon parties brought within its jurisdiction, 
a decree of that court, like a judgment of 
other courts, is conclusive. Miller v. Miller. 
150 Mass. in. 22 N. B. 766; McKim T. 
Doane, 137 Mass. 195; Pierce v. Prescott, 128 
Mass. 140; Laughton v. Atkins, 1 Pick. 535. 

The decree introduced at the trial, being 
between the same parties as those in the pres- 
ent acti(Hi, is binding and conclusive upon 
them in this suit in regard to all matters 
shown to have been put in issue, or to have 
been necessarily involved, in the former suit, 
and actually tried and determined in it In 
regard to matters not then in controversy, 
and not heard and determined, although it is 
conclusive so far as the final disposition of 
that cause of action is concerned, it is not 
conclusive to prevent a determination of 
them according to the truth, if they are sub- 
sequently controverted in a difTerent case. 
Foye V. Patch, 132 Mass. Ill; Com. v. Evans, 
101 Mass. 25; Burlen v. Shannon, 14 Gray, 
433-i37; Thurston v. Thurston, 99 Mass. 89; 
Lewis V. Lewis, 106 Mass. 309; Burlen v. 
Shannon, 99 Mass. 200; Hawks t. Truesdell, 
Id. 557; Lea v. Lea, Id. 496; Cromwell v. 
County of Sac, 94 U. S. 351. It would be a 
harsh and oppressive rule which should make 
it necessary for one sued on a trifling claim 
to resist it and engage in costly litigation in 
order to prevent the operation of a judgment 
which would be held conclusively to have es- 
tablished against him every material fact al- 
leged and not denied in the declaration, so as 
to preclude liim fr<Hn showing the truth If 



another controvovy should arise between the 
same parties. There might be various rea- 
sons why he would prefer to submit to a 
dalm rathor than to defend against it For 
the purpose ci defending that suit he would 
have his day in court but <xice, and if he 
chose to let the case go by default or with a 
trial up(Mi some of the def«[ises which might 
be made, and not upon others, he would be 
obliged forever after to hold his peace. But 
a plaintiff can daim no more than to be given 
what he asks in his writ He cannot justly 
complain that the defendant has not seen fit 
to set up defenses and raise issues for the 
purpose of enabling him to settle facts for 
future possible controversies. In subsequent 
proceedings which are independent of the 
original suit the judgment in that suit is con- 
clusive as evidence, or may be pleaded as an 
estopp^ only as to those matters which w^e 
put in issue and determined; but it is not 
necessary that these should be particularly 
mentioned in the pleadings, if they are in- 
volved in the issue made up, and If the case 
is determined upon the trial of that issue. 
The bill of exertions in this case shows 
nothing in regard to the pleadings, farther 
than that there was a petition brought un- 
dtf Pub. St c 147, I 33, and that the re- 
spondent appeared and defended against it 
It appears that no evidence was offered of 
the act of adultery on June 4, 1892, and we 
Infer that it was not set up in answer to the 
petition. We must assume that the re- 
spondent's pleading was a general denial. 
Was the qiuestion wheth^ the petitioner had 
committed adultery, as now appears* neces- 
sarily involved in the issue made up by an 
affirmation and denial that she was living* 
apart from her husband for justifiable cause? 
The grounds of the decree do not appear. 
Gould such a decree have been made upon 
any pos^ble state of fkcts, if the petitioner 
had been known to have committed adultery 
on June 4, 1892? If so, the decree could not 
be held to be a bar to a divorce unless the 
only facts which would render the decree 
possible are such as would, of themselves* 
preclude the libelant from obtaining a di- 
vorce. The decision that a wife is living 
apart from her husband for a justifiable 
cause, made upon a hearing between them on 
the general issue, conclusively shows that she 
has not utterly deserted him. Bfiller ▼. Mil- 
ler, 150 Mass. Ill, 22 N. B. 765. Living 
apart from a husband under such circum- 
stances as to constitute utter desertion, for 
which a divorce may be granted, is a marital 
wrong, and cannot be legally justifiable. Bnt 
facts may be supposed upon which the deci- 
sion of the probate court might have been 
made in the present case, even if it ^was 
known that the wife was guilty of adultery 
of which the husband had knowledge. If he 
had for a long time been guilty of extreme 
cruelty towards her, and had inflicted seri- 
ous bodily injury upon her when he ejected 
her firom his house, and then had asked ber 
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to retam to his home, and had offered to 
forgive the adultery If she would come back^ 
she would haye been Justified in refusing to 
return, on the ground that she had reason to 
fear great injury from his cruelty if she con* 
tinned to live with him. If such facts ap- 
peared, the court might well decide that she 
was Justifiably living apart from him on ao 
coimt of his cruelty, notwithstanding her 
adultery, which he was willing to forgive. 
It is obvious, therefore, that the decision in 
her favor on the question whether she was 
living apart from him for a Justifiable cause 
is not necessarily a finding that she was 
not guilty of adultery; and upon the record 
before us it cannot be said that her guilt or 
innocence was necessarily involved in the 
issue then tried. 

It may be said, however, that the facts 
above supposed are such as would bar his 
ffoit for a divorce, and that therefore such an 
hypothesis cannot help him in this case. It 
is true that the extreme cruelty of a libelant 
is a defense to a libel for a wife's adultery. 
Handy v. Handy, 124 Mass. 394; Gumming 
V. Gumming, 185 Mass. 386-389; Morrison t. 
Morrison, 142 Mass. 361, 8 N. B. 59. But 
there may be other causes which would Ju9- 
aty her in living apart from him, less than 
those which would be a ground for a di- 
vorce in her favor. Such causes could not 
be availed of as an answer to his libel for a 
divorce on the ground of her adultery, al- 
though they might warrant this finding of 
' the probate court Against this proposition 
it is argued forcibly, by a prominent author, 
that no cause should be deemed Erofflcient to 
Justify withdrawal from cohabitation which 
is not enough to call for a Judicial separa- 
tion. 1 Bish. Mar., Div. & Sep. $ 1753. This, 
nntU recently, was the law in England, and 
it is still the law in some of the American 
states; but it is now held by the English 
courts that the use of the words "separation 
without reasonable cause" in the statute in 
reference to desertion implies that there may 
be a separation with a reasonable cause 
which is something less than the causes for 
which a divorce may be granted. Yeatman 
V. Yeatman, L. IL 1 Prob. & Div. 489-491; 
Haswell v. Haswell, 1 Swab. & Tr. 502, 29 
L. J. Prob. & M. 21. So, too, a voluntary 
separation of husband and wife is not there 
deemed to be against public policy, and ar- 
ticles of separation entered into by a hus- 
band and wife are enforced by courts of eq- 
uity. Wilson T. Wilson, 1 H. L. Gas. 538; 
Besant v. Wood, 12 Oh. Div. 605; Hart v. 
Hart, 18 Oh. Div. 670. In this common- 
wealth it has been held that an indenture 
whereby a husband agrees to pay to a trus- 
tee money for the support of his wife, made 
in contemi^tion of an immediate separation, 
which takes place as contemplated, is not 



void as against public policy. Fox r. Davis, 
113 Mass. 255. In Lyster v. Lyster, 111 
Mass. 327, Mr. Justice Gray says, in giving 
the opinion of the court: "It has according- 
ly been held, by a great weight of American 
authority, that ill treatment or misconduct of 
the husband of such a degree, or under such 
circumstances, aa not to amount to cruelty 
for which a wife would be entitled to sue 
for a diviMTce against him, might yet Justify 
her in leaving his house, and prevent his ob- 
taining a divorce for her desertion if she did 
so.** See, also, cases there dted. The stat- 
ute which we are considering (Pub. St c 
147, S 33) permits the husband as well as the 
wife to apply to a court to obtain an or- 
der "concerning support of a wife, or the 
care, custody, and maint^iance of the minor 
children;" thus Implying that the provisions 
of the statute are not alone for the benefit of 
a wife whose husband haa been guilty of 
misconduct which would be a cause for a di- 
vorce. If, to obtain the benefit of its provi- 
sions, a wife were obliged to show miscon- 
duct of the husband which would be a cause 
for a divorce, it would add but little to the 
ivovisions of previous statutes under wblcn. 
in divorce iHroceedings, she could obtahi or- 
ders for alimony, and in regard to the cus- 
tody and support of minor children. We are 
of opinion that under this statute the wife 
may show that she is living apart from her 
husband for a Justifiable cause, without nec- 
essarily going so far as to show a cause 
which would entitle her to a divorce, and 
that the reasons required to warrant the de- 
cree of the probate court in the present case 
were not necessarily reasons which would 
preclude a husband from obtaining a divorce 
for adultery from the wife. Precisely what 
reasons would Justify a vdfe in withdrawing 
and living apart from her husband, so as to 
subject the husband to a liability for her 
support away from his home, under this stat- 
ute, it is unnecessary in this case to deter- 
mine; it is enough if the cause is something 
less than that required to entitle her to a di- 
vorce, and therefore less than that which 
would be necessary to fmmlsh a bar to her 
husband's libel for her misconduct, if plead- 
ed by way of recrimination. See Inhabitants 
V. Franklin, 160 Mass. 149, 35 N. E. 669. Al- 
though ordinarily the ^juestion whether she 
was guilty of adultery would be important 
evidence on the issue tried in the probate 
court, the husband might ofTer to forgive her 
if she would return, or for other reasons the 
decision might be made to rest on grounds 
which would not involve a finding that she 
was innocent or guilty of that crime. It fol- 
lows that the Judgment of the probate court 
iff not conclusive against the libelant in the 
present action, and there must be a new tri- 
aL Exceptions sustained* 
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GORMAN T. STATB. 

(42 Tex. 221.) 

Supreme Oonrt of Texas. Dec 21, 1875. 

Appeal from district coort, Gh>Ilad county; 
D. D. Olaibome, Judge. 

TblB was an indictment for aBsault Tbere 
was a verdict of guilty, and the defendant ap- 
peals. 

Lane & Payne, for appellant N. Q. Kitt- 
rell, for the State. 

MOORE, J. If the minor children of the 
wife are recognized and treated as members 
of the family of their stepfather, and are sup- 
ported and maintained by him, there can be 
no doubt that he stands to them in loco pa- 
rentis, and may exercise the control and au- 
thority of a parent over them. On the other 
hand, we think it is equally clear that the 
mother may interfere, by force, if necessary to 
do so, to protect her child from cruel ti^t- 
ment, or wanton chastisement or abuse, by ei- 
ther the stepfather or father. Her right to In- 
terfere depends upon the fact whether the fa- 
ther has exceeded the Just limits of parental 
authority in the extent and character of the 
chastisement which he is administering to the 
child. If he tias, the wife, by interfering for 
the protection of the child, does not become an 
aggressor. And should the husband repel 
such interference by an assault upon the wife, 
he is in the wrong, and must be regarded as 
the assailant, of the grade and character in- 
dicated by the acts and circumstances of the 
case. If, however, the chastisement of the 
child does not exceed the Just limit of paren- 
tal authority, the interference of the mother 
would be unwarranted, and the father is fully 
Justified in using all reasonable and necessary 
force to protect himself, and to restrain and 
prevent her interference. But while it is im- 
possible to indicate with critical and exact 
accuracy the precise amount and character 
of force and resistance which may be used by 
the father for his protection and defense, and 
to prevent the unwarranted interference of the 
wife and mother with the exercise and dis- 
charge of his parental authority and duty, still, 
if it clearly appears that the husband has ajs- 
salled -the wife, not iif his own defense, or to 
restrain her unwarranted interference, but to 
punish and correct her for improper interfer- 



ence, then, also, he becomes an assailant, and 
is liable to be treated as a wrongdoer. 

Whether the verdict in this case is Justified 
by the facts, when tested by the law applicable 
to them, if tiiere is no discrepancy between the 
indictment and the evidence, need not be dis- 
cussed by us at this time; for, while we do 
not intend to undertake an analysis of the 
charge given, we think it quite evident that it 
presented a more restricted and limited view 
of the authority and control which appellant 
was authorized to exercise over his stepchild 
than that given him by the law, and the charge 
of the court, as a whole, was, in our opinion, 
calculated to divert the attention of the Jury 
from the true issues in this case. On the 
other hand, the first and second instructions 
asked by appellant are equally calculated to 
mislead the Jury, and, as asked, were unwar- 
ranted by the evidence. 

The indictment did not charge that appel- 
lant was an "adult male." Evidently, there- 
fore, the only ground upon which he could be 
convicted of an aggravated assault was that 
the alleged assault was made with a whip. It 
was, therefore, improper for the court to in- 
struct the Jury, as,' in effect, it did, that they 
were authorized to find him guilty of an ag- 
gravated assault, if he was an adult male, 
and had made an assault upon a female. If, 
however, the charge of the court was strictly 
accurate in every particular, we would be com- 
pelled to reverse the Judgment, upon the 
ground that it is not sustained by the evidence. 
The indictment charges' appellant with making 
an assault upon Martha Gorman. The proof 
shows that the alleged assault was upon Mary 
Gorman. As no notice was taken by the coun- 
sel of this discrepancy in the record between 
the indictment and statement of facts, it may 
be that it is the result of inadvertence or care- 
lessness in preparing the transcript The 
Judgment of the court, however, cannot de- 
pend on speculations or probabilities as to the 
correctness or accuracy of the transcripts up- 
on which we are required to act If they are 
erroneous, it is the duty of the parties inter- 
ested in, or to be affected by, them to point 
out their errors, and to take the proper steps 
for their correction. When this Is not done, 
evidently the court must treat and act upon 
them as being in all things correct as ver- 
ified by the clerk. 

The Judgment Is reversed, and the cause re- 
manded. Reversed and remanded. 
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POWELL V. POWELL. 

(29 Vt. 14g.) 

Supreme Court of Vermont. Chittenden. Dec. 

Term, 1856. 

Libel for a divorce on account of tlie al- 
leged willful desertion of the libellee for 
three years. The facts in the case ai*e suffi- 
ciently stated in the opinion of the court, 
which was delivered by 

REDFIELD, C. J. This is a petition for 
divorce by the husband against the wife, 
on the ground of desertion. The cause, in 
the words of the statute, is "for willful de- 
sertion for three years. " We suppose the 
desertion, to be willful, must be without 
any sufficient cause or any cause which 
the party, upon probable proof, believes 
to be sufficient, as where one party re- 
mains absent from the other upon the 
bona Sde belief of misconduct in such 
party of a character to Justify such sepa- 
ration. And It is questionable perhaps, 
"Where one party remains absent from the 
other upon the bonn Sde belief of such 
cause existing, whether the court should 
grant divorce from the bonds of matri- 
mony, which is the only species of divorce 
recognized in our law even upon prooi 
that such cause did not in fact exist, and 
that the other party had no sufficient rea- 
son to believe in its existence. Especially 
should it be so regarded where the party 
petitioning had taken no efflcienf steps to 
remove such false impression^ or had con- 
ducted with haste and want of condescen- 
sion in regard to it. 

And in cases where the proceeding in the 
trial is altogether ex parte, as in the pres- 
ent case, we do not feel Justified in making 
the same favorable construction of the ev- 
idence which we should be inclined to do 
'Where the matter partook more of the ad- 
versary character in its trial. In such 
cases experience will show, we think, that 
it is safe, as a general rule, to make all 
rf^asonable presumptions against the evi-. 
dence, and thus to conclude that 
where *it is consistent with all the *160 
proof that no cause of dlvorceshould 
exist to so hold. 

In the present case the parties were mar- 
ried some ten or eleven years ago, at Mil- 
-ton, where they lived together a short 
time, and then removed to the state of 
New York, where they resided together 



till some three years since, when the hus- 
band returned to Milton His wife refused 
to go with him "to live with him near his 
relatives. " He urged her to return to the 
state of Vermont, and when he left told 
her any time when she concluded to come 
to live with him to let him know, and he 
would send her money to come with. 
But she has peraisted in her refusal to live 
with him near his relations, and he seems 
to have persisted she should do so. This 
seems to have been the only cause of the 
separation. 

Now, while we recognize fully the right 
of the husband to direct the affairs of his 
own house, and to determine the place of 
the abode of the family, and that it is in 
general the duty of the wife to submit to 
such determinations, it Is still not an en- 
tirely arbitrary power which the husband 
exercises in these matters. He must ex- 
ei'cise reason and discretion in regard to 
them. If there is any ground to conjecture 
that the husband requires the wife to re- 
side where her health or her comfort will 
be Jeoparded, or even where she seriously 
believes such results will follow which 
will almost of necessity produce the effect, 
and it is only upon that ground tbat she 
separates from him, the court cannot re- 
gard her desertion as continued from mere 
willfulness. 

Any man who has proper tenderness 
and affection for his wife would certainly 
not require her to reside near his relatives 
11 her peace of mind were thereby serious- 
ly disturbed. This would be very far from 
compliance with the Scriptural exposition 
of the duty of husbands: "For this cause 
shall a man leave father and mother and 
cleave to his wife, and they twain shall be 
one flesh." 

And in the present case, as the wife al- 
leges the vicinity of the husband's rela- 
tives as a reason why she cannot consent 
to come to Milton to live with him, and 
as every one at all experienced in such mat- 
ters, knows that it is not uncommon for 
the female relatives of the husband to cre- 
ate, either intentionally or accidentally, 
disquietude in the mind of the wife, 
•151 and thereby to 'destroy her comfort 
and health often, and as there is no 
attempt here to show that this Is a simu- 
lated excuse, we must treat it as made in 
good faith, and if so, we are not prepared 
to say that she is liable to be divorced for 
acting upon it. 

Petition dismissed. 
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state: y. BAKER. 

a9 S. W. 222, 110 Mo. 7.) 

Sapreme Oonrt of Missouri, DlTision No. 2. 
March 28, 1892. 

Appeal from circuit court, Franklin county; 
Rudolph Hirzel, Judge. 

Annie Baker, alias Annie Ma Foo, was oon- 
Yicted of mayhem, and appeals. Affirmed. 

J. E. Merryman and A. H. Bolte, for appel- 
lant John M. Wood, Atty. Gen., for the 
State. 

GANTT, P. J., (after stating the facts.) As 
the defendant was convicted under the second 
count, the instruction as to that count only Is 
here for review. The court charged that the 
assault must have been made with the intent 
then and there, feloniously, on purpose, and of 
malice aforethought, to malm the boy; and 
that defendant, In pursuance of this Intent, 
did feloniously, on purpose, and of her malice 
aforethought, cast or throw the corrosive fluid 
Into the eyes of the boy, and did In this way 
put out Ills eyes. The court correctly defined 
the terms "malice," "malice aforethought," 
and "<m purpose"; and correctly defined a 
very plain statutory offense. 

2. The objection to Instruction No. 4 is 
equally unfounded. The court did not assume 
any fact, but left the jury free to find 'that 
the defendant knowingly and wlEfully threw 
some corrosive fluid into the face and eyes of 
Walter Kelly." If she did this, the court cor- 
rectly told the Jury the law presumed she in- 
tended the natural consequence of her act, and 
from the intentional throwing of such a dan- 
gerous Instrumentality into the eyes of a child 
the Jury might infer malice. Instructions 
should be concise. We think this instruction 
submitted the state's side of the question very 
clearly, and is not open to the criticism made 
on It by defendant. Immediately following 
it, and in the same connection, the court char- 
ged the Jury that before they could find the 
defendant guilty they must believe beyond a 
reasonable doubt that the defendant intention- 
ally or on purpose, and not accidentally, threw 
the fiuld into the boy's eyes; and warned the 
Jury that the law presumed her Innocent until 
she was proven to be guilty of the charge be- 
yond a reasonable doubt. The issue was sub- 
mitted fairly whether the defendant inten- 
tionally or accidentally threw this corrosive 
substance in the child's eyes. The Juiy found 
she did it intentionally. 

3. The presumption from flight was properly 
stated. If the Jury found she fled to avoid 
arrest, It raised a presumption of guHt. If 
she fled from a mob, then no such presump- 
tion arose. State v. Griffin, 87 Mo. 606; State 
V. Brooks, 92 Mo. 542, 5 6. W. 257, 830. 

4. The ninth instruction has been approved 
so often, 'it is useless to give either reason or 
authority for it 

5. There was no error in falling to instruct 
the jury on the offenses denounced in sections 



3489-3492. The evidence for the state, if 
true, made a case of mayhem alone. The evi- 
dence for defendant, if true, entitled her to an 
acqulttaL She was guilty of mayhem or noth- 
ing under the evidence hi this case. 

6. The court properly confined Itself to the 
charge in the Indictment, and the offense of 
which there was evidence In the case. 

7. But the defendant earnestly contends that 
the court erred in not qualifying the seventh 
instruction by adding thereto these wordii: 
"There was no evidence that the defendant's 
husband disai^roved of the acts of the defend- 
ant, and, unless that fact la established, the 
jury should acquit the defendant" And In 
refusing instruction No. 5, prayed in her be- 
half, to the effect that if her husband was 
present the jury must acquit her. The oonrt 
gave the following declaration: "No. 7. The 
court instructs the Jury that the evidence in 
this case is sufficient to show that the defend- 
ant, at the time of the alleged commission of 
the crime, was a married woman, and the 
wife of Ma Foo. Now, even though yon may 
believe from the evidence that the defendant 
committed the crime as charged in the Indict- 
ment yet if you further believe that she com- 
mitted the crime in the presence of her hus- 
band, Ma Foo, and that he was present at the 
time when she tlirew the fiuld, then the law, 
in the absence of other and further culpatory 
and expiratory evidence against the defend- 
ant herself, presumes that she acted under the 
immediate coercion of her husband, and In 
such case you win find the defendant not 
guilty. This presumption of law, however, 
that a wife, acting in the presence of her hus- 
band, is acthig under his coercion, and that 
she is therefore not guilty of a crime conmilt- 
ted in his presence, is prima facie only, and 
may be rebutted by other proper evidence in 
the case. And if. In this case, you believe 
from all the testimony before you that the de- 

.fendant was the sole acting party, and com- 
mitted the crime as charged, without any in- 
citement on the part of her husband, and 
without his consent, or that the defendant 
was the sole instigator of the crime, and com- 
mitted the same as charged In the indictment 
then you will find the defendant guilty, even 
though you may believe that her husband was 
present when she committed the act" A mar- 
ried woman's responsibility for crime commit- 
ted in the presence of her husband is variously 
stated by the text-writers. Blackstone, in his 
Commentaries, (book 1, p. 444.) says: "And 
in some felonies, and in some inferior offenses, 
committed by her through constraint of her 
husband, the law excuses her; but this ex- 
tends not to treason or murder." And in his 
fourth book he says: "And she will be guilty 
in the same manner of all those crimes which, 
like murder, are mala in se, and prohibited by 
the law of nature." See, also. Buss. Grimes, 
(9th Ed.) p. 84. From a close examination 
and comparison of the cases and the text-writ- 
ers, the general rule admitted by aU seems to 
be that i£ a wife commits any felony, with 
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the exception of murder and treason, and per- 
haps some other helnons felonies, In the pres- 
ence of her husband, It is presumed. In the ab- 
sence of evidence to the contrary, that she did 
it under constraint by him, and is therefore 
excused. Com. y. Neal, 1 Benn. & H. Lead. 
Or. Gas. 81; Com. v. Neal, 10 Mass. 152; 1 
Bish. Or. Law, 452; State t. Williams, 65 N. 
€. 398. But the authorities are equally agreed 
that this presumption Is only prima facie and 
rebuttable. So it is said in Russell on Crimes, 
(pages 82, 33:) ''But this is only the presump- 
tion of law, so that if upon the evidence it 
clearly appear that the wife was not drawn 
to the offense by her husband, but that she 
was the principal inciter of it, she Is guilty." 
"And if she commit a theft of her own volun- 
tary act, or by the bare command of her hus- 
band, or be guilty of murder, treason, or rob- 
bery in company with or by coercion of her 
husband, she is punishable as if she were 
sole." And this is the doctrine of aU the 
states in the United States. 1 Whart. Or. 
Liaw, I 79; Seller v. People, 77 N. Y. 411; 
Tibler v. State, 34 Ohio St 127; Uhl's Case, 
6 Grat 706; State v. WllUams, 65 N. C. 398; 
Miller T. State, 25 Wis. 384. In Arkansas, by 
force of a statute, the presence of the husband 
merely is no defense to the wife unless it "ap- 
pear from the circumstances of the case that 
violence, threats, commands, or coercion were 
used." Freel v. State, 21 Ark. 212. 

It will be observed that learned counsel for 
•defendant desire us to ingraft an additional 
modification on this rule of evidence, and re- 
<juire the state to go further, and prove that 
tbe husband not only was not the inciter or 
responsible criminal agent in the commission 
of the crime, but that he actually disapproved 
it, and, in the absence of evidence of his disap- 
proval, the wife must be acquitted. This Is 
not the law. There Is little in the present or- 
ganization of society upon which the prima 



facie presumption itself can stand, and cer- 
tainly nothing calling for any extension of the 
presumption. The statutory rule In Arkansas, 
supra, is more in accord with the spirit of the 
age in which we live. In New York, by the 
Penal Code of 1881, (sections 17, 24,) the pre- 
sumption is entirely abolished. In this case, 
if the wife Is guilty at all, she alone commit- 
ted the criminal act which forever deprived 
the boy of his eyesight. By her own evidence 
she exonerates her husband of all complicity 
In the crime. There Is not a semblance of 
constraint Her responsibility was fairly 
submitted to the jury. The Instruction gave 
her the full benefit of the presumption, and 
the jury must have found she was neither 
coerced nor constrained by act, deed, or word 
of her husband to do what she did, but that 
she acted from her own free win. Had the 
act resulted In death, under the common-law 
authorities she would not have been entitled 
to the benefit of the presumption of constraint 
What difference there is in principle between 
the culpability of one who, on purpose, and of 
malice aforethought destroys the sight of a 
little child, and one who kills, we leave to 
others to state. We confess we are unable to 
formulate any. The defendant has been fair- 
ly tried, and the jury have convicted her. 
This was their peculiar province. Even 
though she must undergo the punishment pre- 
scribed, we can but regret for the sake of 
humanity that she could not have been shown 
Innocent of the charge. At this distance it is 
hard to conceive of such a crime by a woman, 
and that woman a mother, with so little provo- 
cation or motive. 

The remarks of Mr. Harvey did not tran- 
scend the bounds of legitimate argument He 
expressly subordinated his own views of the 
law to those expressed by the court in Its hi- 
structions. Finding no error in the record, 
the judgment is afiBlrmed. All concur. 
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STATE T. DOWELL. 

ai S. B. 525, 106 N. a 722.) 

Supreme Court of North Carolina. May 5, 1800. 

Appeal from superior court, Rowan 
county ; Shipp, Judge. 

Indictment for an assault with intent 
to commit rape. 

The Attorney General, for the State. 

SHEPHERD, J. Ordinarily, precedent is 
fl^rateful to the judicial mind, as something 
approved and steadfast, on which it may 
rest with confidence; but sometimes cases 
arise of such exceptional enormity that, 
for the fair name of humanity, the judge 
would hope to find nocounterpart in crim- 
inal annals. We incline to believe that the 
ease under consideration is one of such 
bad eminence. Unmatched in iniquity, as 
it appears to be, it is hoped, however,, 
that the application of a few elementary 
principles will harmonize the conclusion 
to which we have arrived, not only with 
our moral conceptions of what should be 
the law, but also with its strict, formal 
administration. 

The facts are abhorrently simple. The 
white husband of a white wife, under 
menace uf death to both parties in case of 
refusal, and supporting his threat by a 
loaded gun held over the parties, con- 
strains a colored man to undertake, and 
his wife to submit to, an attempted sexual 
connection. The details of this shocising 
transaction are so disgusting that we will 
not stain the pages of our reports with 
their particular recital. Suffice it to say 
that, under the coercion of the defendant, 
Lowery, the colored man, did actually 
make the attempt. Indeed, he did every- 
thing necessary to constitute the crime of 
rape except actual penetration. Fortu- 
nately the fright and excitement rendered 
him incapable of consummating the out- 
rage, which, as we understand the case, he 
would otherwise have perpetrated; and, 
alike fortunately, at perhaps the critical 
moment, the gun discharging itself in the 
hands of the unnatural husband, the en- 
forced assailant was enabled to effect his 
escape. 

Under the laws of this state, the offense 
of an assault with intent to commit rape, 
although subject to very severe punish- 
ment, is technically a misdemeanor; and, 
there being no degrees in this class of 
crimes, it must follow that, if the defend- 
ant is guilty at all, he must be guilty as a 
principal. The defendant strangely insists 
that he is not guilty because he is the hus- 
band of the prosecutrix ; and he relies as 
a defense upon the marital relation, the 
duties and obligations of which he has, 
by all the laws of God and man, so bru- 
tally violated. In our opinion, in respect to 
this offense, he stands upon the same foot- 
ing as a stranger, and his guilt is to be 
determined in that light alone. The per- 
son of every one is, as a rule, jealously 
guarded by the law from any involuntary 
contact, however slight, on the part of 
another. The exceptions, as in the case 
of a parent, or one io loco parentis^ mod- 
erately chastising a child, (State v. Har- 
ris, 68 N. C. 1,) or a schoolmaster, a pupil. 



(State T. Pendergrass, 2 Dev. ft B. 865; 
and Boyd v. State, an Alabama case, re- 
cently reported in 7 South. Rep. 268,) are 
strict and rare. It was at one time held 
In our state that the relation of husband 
and wife gave the former immunity to the 
extent that thecourts would not go behind 
the domestic curtain, and scrutinize too 
nicely evei'y family disturbance, even 
though amounting to an assault. State v. 
Rhodes, Phil. (N.C.)458. Butsince Statev. 
Oliver, 70 N. C. 60, and subsequent cases, we 
have refused "* the blanket of the dark " to 
these outrages on female weakness and de- 
fenselessness. So it is now settled that, 
technically, a husband cannot commit even 
a slight assault upon his wife, and that her 
person is as sacred from his violence as 
from that of any other person. It is true 
that he may enforce sexual connection ; 
and, in the exercise of this marital right, 
it is held that he cannot be guilty of the 
offense of rape. But it is too plain for 
argument that this privilege is a personal 
one, only. Hence if, as in Lord Audley's 
Case, 8 How. St. Tr. 401, the husband 
aids and abets another to ravish his wife, 
he may be convicted as if he were a stran- 
ger. The principle is thus tersely ex- 
pressed by Sir Matthew Hale: "For, 
though in marriage she hath given up her 
body to her husband, she is not to be by 
him prostituted to another. " Hale, P. C. 
629; 2 Bish. Crim. Law, 1135; Lord And- 
ley's Case, 8 How. St. Tr. 401. 

It thus appearing, we think beyond all 
question, that the defendant in this indict- 
ment is to be regarded as a stranger, we 
will further consider the case in that aspect 
alone. It is contended that, as Lowery 
acted under coercion, and was for that 
reason excusable, there was no intent to 
commit rape, and therefore the defendant 
cannot be convicted. It will be observed 
that the intent of Lowery to commit the 
offense is not determined alone by the pre- 
sumption that every one is presumed to 
intend the natural consequences of his act; 
but he testifies that he did actually at- 
tempt to have sexual connection. Here, 
then, we have a specific, actual intent to 
commit the foul deed ; and can it be that 
he who constrains the will of another to 
commit such a crime is to be permitted to 
shield himself upon the ground that there 
was an entire absence of criminal Intent? 
If this be true, then one who coerces an- 
other to shoot down a third person in cold 
blood is not guilty of murder, because 
there was no intent for which the person 
doing the shooting is criminally respon- 
sible. The law in such a case couples the 
act of the instrument with the felonious 
intent of the instigator, and in this way 
he is held guilty of murder ; and this is 
true, also, where the instrument is under 
the age of seven, and conclusively pre- 
sumed to be incapable of having any crim- 
inal intent. So, too, if one is indicted un- 
der our statute for shooting at a railroad 
train with intent to injure it, and it ap- 
pears that he coerced another to do the 
shooting, can it with reason be said that 
he is not guilty because his instrument did 
not have an intent to inflict any injury? 
These and other examples which we could 
cite from our reports well illustrate the 
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principle opon which our ease depends; 
and especially Is this so when» as we have 
said, the specific intent is expressly shown 
by the testimony. We are clearly of the 
opinion that the anlawful act committed 
In pursuance of the combined intents of the 
defendant and his enforced instrument are 
amply sufficient to sustain the conviction. 
While placing our decision upon this 
ground, we are not prepared to say that, 
under the circumstances, Lowery would 
have been excusable had he completed the 
offense. We leave this as an open ques- 
tion, remarking, however, that the tabula 
in n&uttagio of Lord Bacon has been well- 
nigh submerged by judicial and critical 
casnists. See Whart. Horn. §§ 560, 561, and 
nptes to second edition ; U. S. t. Holmes, 
1 Wall. Jr. 1.1 See,also,CoLERroGE,C. J.,in 
the case of the Migniotte, decided in 1884. 
But mark the diversity: There the dis- 
placed struggler for life was, by clinging 
to the plank, insufficient for two, as much 
attacking his companion in shipwreck, as 
if he were firing at him with a pistol. In 
our case the victim is entirely innocent, — 
In no way threatening by her act or deed 
any harm to the attempted ravisher. In 
this view of the case, let ns briefly refer to 
the authorities. In Broom, Leg. Max. 17, 
18, it is said: "In accordance with the 
principle, nece55itasizicfac/tpr/W7eg:fi7iZ2,the 
law excuses the commission of an act 
prima facie criminal if such act be done in- 
voluntarily, and under circumstances 
which show that the individual doing it 
was not really a free agent. Thus, if A. by 
force take the hand of B., in which Is a 
weapon, and therewith kill C., A . is guilty of 
murder, but B. is excused, though, if merely 
a moral force be used, as threats, duress of 
imprisonment, or even an assault to the 
peril of his life, in order to compel him to 
kill C, this is no legal excuse. ** For this 
is cited 1 Hale, P. C. 434, which seems to 
be entirely in point. East, in his Pleas of 
the Crown, (volume 1, p. 294.) undertakes 
to argue that, "if the commission of trea- 
son may be extenuated by the fear of pres- 
ent death,   • there seems no reason 
why this offense [homicide, or any of the 
other capital offenses, of course] may not 
also be mitigated upon the like considera- 
tion of human infirmity." 1 Bish. Crim. 
Law, 848, To this, however, an answer is 
found in 4 Bl. Comm., 30, where he says: 
"In time of war or rebellion, a man may 
be justified in doing many treasonable 
acts, by compulsion of the enemy or rebels, 
which would admit of no excuse in the 
time of peace. This, however, seems only, 
or at least principally, to hold as to posi- 
tive crimes, so created by the laws of so- 
ciety, and which, therefore, society may 
excuse, but not as to natural offenses, so 

1 Fed. Cat. No. 16,883. 



declared by the law of God. • • • And, 
therefore, though a man may be violently 
, assaulted, and hath no other possible 
I means of escaping death but by kiulng an 
Innocent person, this fear and force shall 
not acquit him of murder ; for he ought 
rather to die himself than escape by the 
murder of an innocent. " If this be so, and 
the crime of rape is considered so heinons 
as to be punishable in the same way as 
murder, it would seem that "hnman in- 
firmity " ought not to be tolerated by our 
lavps to the extent of excusing one for the 
violation of female virtue on the plea of 
danger to himself, however great or immi- 
nent. For the reasons first stated, we 
think that the ruling of his honor was cor- 
rect, and that there is no error. 

MERR1M0N,G.J. (dissenting). The hor- 
rible and detestable purpose of the defend- 
ant in doing the acts which constitute the 
criminal offense committed by him against 
his wife cannot warrant what I deem a 
misapplication of well-established princi- 
ples of criminal law. In the nature of the 
marriage relation, the husband himself 
cannot ravish his wife; nor, for like rea- 
sons, can he. In a legal sense, assault her 
with the Intent to commit a rape upon 
her. He can only commit the offense of 
rape, or that of assault with intent to 
commit a rape, against his wife, by pro- 
curing, aiding, abetting, or encouraging 
another to commit these offenses. His 
offense in such case depends, necessarily, 
upon the perpetration of the principal of- 
fense by another party. In this case the 
negro named did not commit a rape upon 
the wife of the defendant, nor did he as- 
sault her with such intent. There was a 
total absence of such intent on his part. 
Then, in the nature of the matter, how 
can the defendant be chargeable with the 
particular offense charged against him in 
the indictment? As the negro committed 
no assault with intent to commit a rape, 
so the defendant did not. It is said, shall 
the defendant go quit? Has he com- 
mitted no offense? Most unquestionably 
ho shall not go quit. He has committed 
an offense, — a very serious one. He is 
chargeable with an assault upon his wife 
with a deadly weapon, and with the in- 
tent to kill, and a like assault upon the 
negro. It Is said the punishment of the 
offense last mentioned is not adequate. 
It may be very severe. But it may be said 
as well -that the punishment for the offense 
as charged is not adequate. This, how- 
ever, is no argument; not the slightest 
reason pertinent here. The courts have 
nothing to do with the punishment of of- 
fenders, further than to impose the same 
in the cases, and as required and allowed 
by law. I will not pursue the subject fur- 
ther. 
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PEX)PLB T. SGHUYLEIR. 

(6 Gow. 672.) 

Court of Appeals of New York. Feb. Tenn, 

1827. 

The defendant was ImprlBoned for, and con- 
victed of, grand larceny, in stealing tbe goods 
of L., at the oyer and terminer for Schoharie 
county, October 23, 1826. The cause came 
here on a certiorari, accompanied with a case. 

H. Hamilton, for prisoner. Atty. G«n. Tal- 
cott, for the People. 

CURIA, per SAVAGE, C. J. The prisoner 
took the goods secretly, and no doubt with an 
intention to convert them to his own use; but 
this was done by the consent and at the solici- 
tation of the wife, who had agreed to elope 
and live with him In adultery. This is urged 
as reducing the offense to a trespass. So far 
as the question depends upon authority, we 
are left to the conflicting opinions of commen- 
tators, without any adjudged case in point 
The statute of Westminster (13 Bdw. L c. Si) 
is relied on, which enacts thus: "And of wo- 
men carried away with the goods of their hus- 
bands, the king shall have the suit for the 
goods so taken away." This may mean an 
abduction with the consent or against the wHl 
of the wife. If it be the latter, it strikes one 
as singular that such a circumstance should 
reduce an act, which would otherwise be a 
felony at the common law, to a mere trespass, 
and that a statute should be necessary to re- 
store it to its proper rank in the scale of crime. 
It is certainly more consistent with our pres- 
ent ideas on this subject to suppose the statute 
an affirmance of the ccHumon law. Hale and 
other writers do not assert, with any degree 
of confidence, that the consent of the wife 
that the adulterer with whom she elopes 
should take the husband's goods will reduce 



the crime to a trespass. Hale puts the case 
by a semble, and is followed by some others. 
The idea may have grown out of a supposed 
interest which the wife has in her husband's 
goods, for it is said, in some books, he endows 
her at the marriage with all his worldly goods. 
Buss. Crimes, 26, 27. But I believe it Is now 
universally received as law that she can exer- 
cise no control over his goods, except as his 
agent, and not in her own right The hus- 
band may sell the goods, or give them away, 
or bequeath them. Her interest is no more 
than that of a child. In both cases it is a 
mere exi>ectancy, and in most cases the deliv- 
ery to a stranger by either would protect him 
from a prosecution for felony. He has reason 
to presume the consent of the parent or hus- 
band, and acts in good faith. On this principle 
he would be a mere trespasser, though consent 
should happen to be wanting. We are happy 
to find that this is so upon authority. In Dalt 
Just (Nelson's Ed.) p. 604, c. 157, it is said: 
''So if a man takes another man's wife, with 
her husband's goods, against the husband's 
will, this also is a felony." And again: "If 
a married woman shall deliver to her adulter- 
er her husband's goods, this is a felony in the 
adulterer." In a note to 1 Hale, P. C. 514, the 
reason mentioned is that "in such case no 
consent of the husband can be presumed." 
Bussell approves of this doctrine, and the rea- 
son on which it is founded. Buss. Grimes, 27. 
Here the adulterer did more than merely re- 
ceive stolen goods from the wife. He assisted 
in stealing them, canning some of them out 
of the house. He had no reason to presume 
the husband's consent to such a taking, and is 
plahily guilty of felony. 

The court sentenced the prisoner to three 
years* imprisonment in the state prison at the 
city of New York, at hard labor. 

Bule accordingly. 
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HENDERSON t. WENDLER et nx. 

a? a B. 8S1, 89 & a sss.) 

Snpreme Oonrt of South Garolliia. July 19, 

1893. 

Appeal from common pleas circuit conrt of 
Spartanbmsr connty; James Aldrlch, Judge. 

Action by William Henderson against Adam 
Wendler and Martha Wendler, his wife. From 
a Judgment of the circuit court dismissing an 
appeal by defendants from a Judgment for 
plaintiff, rendered by a trial Justice, they ap- 
peaL AiOrmed. 

Ralph K. Carson, for appellants. Stan- 
yame Wilson, for respondent 

McGOWAN, J. This was an action In a 
trial Justice court against the defendants "for 
Tlolently with force and arms and threats 
outrageously and wrongfully going upon prem- 
ises occupied and worked by the plalntltt, 
and driving him therefrom, and disposing 
thereof, to his damage one hundred dol- 
lars." The defendants put in a general denial, 
and a plea that the defendant Martha was, at 
the time of the commencement of the action, 
prior thereto, and now is, a woman, the wife 
of her codefendant, Adam Wendler, and that 
husband and wife cannot In law commit a 
joint tort; but, if the act is done by the wife 
in the presence of the husband, or with his 
consent, it is his act, and he alone is respon- 
sible. The case was heard by the trial Jus- 
tice, L. E. Farley, Esq., without a Jury. The 
testimony is all in the brief, from which the 
following general facts appeared: The plain- 
tiff made a verbal contract with the defendants 
to cultivate in the year 1892 a certain field, 
about 14 acres of land, belonging to the wife, 
Mrs. Wendler. The defendants were to fur- 
nish a house, stock, and tools; half guano 
and supplies to be paid for out of plaintiff's 
share of tbe crop, which was to be equally di- 
vided between the parties. Some preparation 
for a crop was made, and in the month of 
April difficulties arose as to rations, and the 
manner of making the crop. Adam Wendler, 
as the agent of his vrife, claiming the right to 
control the work, went into the field, which by 
agreement was to be cultivated by the plain- 
tiff, took possession of it, and plowed up the 
ground. Mrs. Wendler was with her hus- 
band. He plowed, and she walked behind him 
with a gun. At tliat time plaintiff was not in 
the field, but in sight. He seems to have giv- 
en up the contest for possession of the field, 
and brought this action for damages. At the 
close of the testimony the trial Justice, after 
argument, rendered Judgment that the plain- 
tiff was damaged ''by being forced to give up 
his crop at that time of the year [April] in 
the amount of $25." The trial Justice is also 
of opinion that Martha Wendler, the wife of 
Adam Wendler, acted with her own free will 
and accord, and not under compulsion of her 
husbftnd; and gave Judgment against both 
Wendler and his wife. The defendants ap- 



pealed to the circuit court, upon various excep- 
tions, which were heard by his honor, Judgo 
Aldrich, who dismissed the appeal, saying 
that "upon hearing the appeal herein I concur 
with the trial Justice. I concur in his findings 
and Judgment" From this Judgment the de- 
fendants appeal to this court upon the ex- 
ceptions as follows, charging error "(1) in not 
holding that the trial Justice erred in refusing 
to allow Adam Wendler to testify as to con- 
tents of the letter sent to Henderson; (2) in 
not holding that the trial Justice erred in al- 
lowing William Henderson to testify as to con- 
duct, conversation, and demand made by Mrs. 
Wendler for the house after suit was brought; 

(3) in not holding that the trial Justice erred 
in refusing defendants' motion for a nonsuit; 

(4) in holding that a husband and wife can 
be sued for a joint tort except as husband and 
wife; (5) in holding that a married woman 
can be made liable for a tort committed in the 
presence of her husband, without proof that 
she acted voluntarily; (6) in giving Judgment 
against the defendant Martha Wendler for the 
tort of her husband; (7) in holding that de- 
fendants' conduct was tortious, or that any 
tort had been committed; (8) in holding that 
any damages had been sustained by the plain- 
tiff." 

This was an action at law for damages, and 
therefore the Judgment of the trial Justice 
without a Jury must stand as a special verdict 
upon the facts of the case, which this court 
j has no right to review or reverse. See Nich- 
ols V. Raihroad Ck)., 23 S. G. 604. 

Exception 1 charges error on the part of the 
circuit Judge in not holding that the trial Jus- 
tice erred in refusing to allow Adam Wendler 
to testify as to the contents of a letter he 
(Wendler) sent to Henderson. It seems that 
during the controversy about the field which 
the plaintiff was to cultivate Wendler wrote 
a letter to Henderson, and sent It by his little 
daughter. Tbe family of Henderson would 
not receive the letter, and it was destroyed. 
There was proof that Henderson never saw 
the letter, or knew its contents. We are not 
aware ai any principle which required the 
trial Justice to allow Wendler to prove the 
contents of a letter written by himself to Hen- 
derson, but which was never delivered to 
him, or its contents known to him. 

Exception 2 complains of error in not hold- 
ing that the trial Justice erred in allowing Wil- 
liam Henderson to testify as to conduct, con- 
versation, and demand made by Mrs. Wendler 
for the house after suit was brought The 
right of Henderson to occupy "the house" was 
a part of the original contract; and we think 
that evidence as to the conduct and conversa- 
tion of Mrs. Wendler, when she demanded pos- 
session of the house, after action brought, was 
admissible. "Whenever the injury is in its na- 
ture continuous, and continued after actiooi 
brought, there can be no question that the 
party injured is entitled to recover for all dam- 
ages up to trial." See Puckett v. Smith, 5 
Strob. 26, and authorities there cited. 
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Exceptiona 3, 4, 6, and 6 make the point tbat 
a married woman cannot be made liable for a 
tort committed in the presence of her hus- 
band, without proof showing that she acted 
voluntarily and willfully. The doctrine upon 
the subject of the liability of the husband for 
the tort of the wife committed in his presence 
Is truly stated in the case of State t. Houston, 
29 & 0. 112, 6 a B. 943, as follows: "In the 
case of State t. Parkerson, 1 Strob. 170, Judge 
Withers, in deliyering the opinion of the court, 
said: 'It is a mistake to affirm that a wife 
may not be indicted, convicted, and punished 
in conjunction with her husband. While It is 
true that if she committed a bare theft, or 
even a burglary, by the coercion of her hus- 
band, she will not sulTer punishment, and 
while it is also laid down that coercion is to 
be presumed from his presence, still it is quite 
clear that this is only one of those presump- 
tions or inferences classed as prima fade that 
may be rebutted by testimony, and hence pre- 
sents a question for the Jury,' etc. From this 
it appears that in this state the question of 
coercion is an open one," etc. The doctrine 
has been laid down more fully in volume 9, 
p. 824, Am« & Eng. Enc. Law, as follows: "(1) 
If the tort la committed In the presence of the 
husband* and nothing more appears, it is his 



sole tort, as the wife Is considered to have 
acted under his coercion; (2) if the tort is 
committed In his presence, but she appears to 
have acted deliberately and freely, it Is their 
Joint tort; (8) if the tort is committed in his 
presence and against his will it is her tort, 
and he is Uable with her; (4) if the tort is 
committed out of his presence, but by his di- 
rection, she is Jointly liable with him; (5) if 
the tort is committed out of his presence, and 
without his knowledge or consent, he is liable 
with her." In this case the trial Justice found 
as a fact that Mrs. Wendler "acted with her 
own free will and accord," and not under 
compulsion of her husband. That places the 
case in the second category above stated, when 
the tort is committed in the presence of her 
husband, but the wife appears to have acted 
''deliberately and freely." The land belonged 
to her; she was active In the business; and we 
concur with the trial Justice and circuit Judge 
that she did not act under the compulsion of 
her husband, but ''deliberately and freely." 
The Judgment of this court is that the Judg- 
ment of the circuit court be affirmed, and the 
case remanded to that court to carry oat the 
conclusions herein announced. 

HcIVER, G. J., and POPS, J^ oonciir. 
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WOODWABD et «L T. BARNES et nz. 

(46 y t 882.) 

Supreme Oonrt of Yermont General Term. 
MontpeUer. Oct, 1873. 

Exceptions from Franklin connty court. 
This was an action of treepass on tbe 
case. A demurrer to tbe declaration was 
BQstained, and tbe plaintiffs excepted. 

H. R. Start, tor plaintiflft. H. S. Royce, 
for defendants. 

ROTCE, J. Tbls action Is brought to 
compel payment for certain goods sold 
and delivered to the defendant Merrltt 
Barnes' wife. It Is admitted in the dec- 
laration that tbe husband, before the sale 
and delivery of tbe goods, had given the 
plaintiffs notice not to sell and deliver 
jfoodii to bis wife; and that he bad, at all 
times, furnished her and her children with 
the necessaries of life, agreeably to her 
and their station, or the means or money 
wherewith to procure tbe same. 

It was held in the suit between tbe 
plaintiffs and tbe husband, 48 Vt. 830, that, 
to entitle tbe plaintiff to recover for 
goods sold and delivered to the wife and 
children of the husband after they bad 
been forbidden by tbe husband from sell- 
ing and delivering goods to them on his 
credit, they must show that tbe articles 
were suitable to tbe husband's circum- 
stances in life, and were needed for the 
then present use of his family for their 
reaRonable clothing, sustenance, and com- 
fort, according to his rank and condition 
inlife, and that tbe husband had so far 
neglected his duty In this respect, as to 
malce It necessary for some one else to sop- 
ply his family with such necessaries. The 



plaintiffs now seek to avoid the effect of 
thc4t rule, by proof that the goods were 
procured upon the false and fraudulent 
representations of the wife, that they were 
so needed. We do not think this can be 
done. Tbe rules of evidence affecting the 
liability of the husband, are the same as 
they would be In an action ex contractu. 
The principle applies that has always 
been applied in actions against infants. In 
those cases it has been held that a plain- 
tiff could not convert an action founded 
on a contract. Into a tort, so as to charge 
an infant. Jennings v. Rundall, 8 T. R. 
835; West v. Moore, 14 Vt. 447; Morrill v. 
Aden, 19 Vt. 505. Hence, the cause of 
ac*tion stated In the declaration ^'886 
does not entitle the plaintiffs to a 
judgment. 

There is another ground why we think 
the action cannot be sustained. The 
general principle, that for the torts or 
frauds of the wife, an action may be 
sustained against her and her husband, 
applies only to torts aimpUciter, or cases 
of pure, simple tort, and not where the 
substantive basis of the tort Is the con- 
tract of the wife. It was so held in Liver- 
pool Adelphl Loan Association v. Fair- 
burst et ux., 9 Ezch. 420, and in Keen v. 
Hartman, 48 Penn. 497. The substantive 
basis of the tort complained of here Is, 
that by the false and fraudulent represen- 
tations of the wife, they were induced to 
sell and deliver the goods to her. But for 
the sale and delivery of the goods, the 
plaintiffs would have bad no legal cause 
of complaint. So that the plaintiffs' 
right of recovery Is made to depend upon 
the question, whether any such sale and 
delivery was made, and this clearly brings 
the case within the rule above stated. 

Judgment affirmed. 
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BURNS T. KIRKPATRIGK. 

(51 N. W. 803, 91 Mich. 864.) 

Supreme Court of Michigan. April 8, 1802. 

Error to circuit court. Delta county; John 
W. Stone, Judge. 

Action by John M. Bums against William 
Kirkpatrick. Judgment for plaintiff. De- 
fendant brings error. Affirmed. 

Action of trespass de bonis asportatlB. Plain- 
tiff had verdict and Judgment for the value of 
the goods tak«L Plaintiff was a house- 
holder living with his family, which consisted 
of his wife, three children, and his mother-in- 
law. The defendant is his brother-in-law, and 
on the evening of December 29, 1890, went to 
the plaintifTs house. A fight, the occasion 
and details of which it is unnecessary to give, 
occurred between them. Plaintiff, evidently 
getting the worst of the fight, ran away from 
the house, leaving the defendant there. Mrs. 
Bums, the defendant, and his brother then re- 
moved the household goods from plaintiff's 
house to the defendant's, after which they 
were taken by Mrs. Bums to her new home. 
The defendant relies upon the following er- 
rors: (1) The circuit Judge erred in rejecting 
the testimony as to what Mrs. Bums said when 
she was assisting in removing the property in 
question; (2) the circuit Judge ared in mak- 
ing the sarcastic and irrelevant remark in re- 
lation to "saving the property for his sister;" 
(3) the court erred in charging the Jury that 
the defendant is liable to the plaintiff for the 
value of the goods taken; (4) the court erred 
in refusing to charge the Jury that if they 
found the goods in question consisted of house- 
hold furniture and provision, used by the 
plaintiff and his wife in their housekeeping, 
the wife had a Joint right of possession with 
her husband, and, as such, could exercise care 
and control over the same; (5) that the court 
erred in refusing to charge the Jury that if 
they found that the defendant took said prop- 
erty and carried It away at the request of the 
wife, and acted only under her supervision and 
instruction, and with her aid and assistance, 
and that said goods had never been out of the 
custody and control of the wife, the plaintiff 
could not recover \n this action; (6) that the 



court erred in refusing to charge the Jury that 
there was no cause of action in this case, and 
in not directing them to bring in a verdict for 
the defendant. 

T. B. White, for appellant. John Power, 
for appellee. 

GRANT, J. (after stating the facts). 1. 
The principal defense was that the defendant 
was acting under the direction of Mrs. Burns; 
that he did not convert the goods to his own 
use, and therefore U not liable. The act of re- 
moval was a tort, and the defendant is liable, 
notwithstanding he acted under the directicm 
of Mrs. Bums. The learned circuit Judge was 
therefore correct in instructing the Jury to ren- 
der a verdict for the plaintiff for the value ol 
the goods taken. If Mrs. Bums had a Just 
cause of complaint against her husband, the 
law provided h» a remedy which she should 
have followed. The defendant, a stranger, 
had no right to enter the plaintiff's home, drive 
him therefrom, and then assist her In remov- 
ing the property, the title to which was in 
him, though he could not dispose of it without) 
her assent 

2. The court correctly rejected the testimony 
as to what Mrs. Bums said when the prop- 
erty was being removed. The witness saw 
the defendant and his brother loading the 
property on a sleigh, and had a conversation 
with them, to which he had testified. He had 
not testified to any conversation with Mrs. 
Bums. Defendant sought to elicit this con- 
versation on the cross-examination of the wit- 
ness. Plaintiff was not present, and nothing 
that she then said could have Justified the de- 
fendant's action. 

3. Mrs. Bums was a witness for the plaintiff, 
and had testified to the conduct of the defend- 
ant on the occasion, and that he had kicked 
over the table and broken the dishes, when the 
court remarked, **To save the property, I sup- 
pose, for his sister." Even if the remark were 
error, I do not think it so prejudicial, under the 
facts In this case, as to Justify a reversal. The 
only question left to the Jury was the assess* 
ment of damages. Judgment affirmed. The 
other Justices concurred. 
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BIGAOUBTTB t. PAULBT, 

(134 Mass. 123.) 

Supreme Judicial Court of Massachusetts. 
Suffolls. Jan. 3, 1883. 

Exceptions from superior court. 

Action of tort by Noel Bigaouette against 
Henry Paulet In four counts. Tlie first count 
was for seduction of plaintiffs wife; .the sec- 
ond and fourth were for assaults upon her, 
and the third was for a rape; whereby plain- 
Ufl lost her comfort, assistance, society, and 
benefit A bill of exceptions, allowed by the 
trial judge, was, in substance, aa follows: The 
only witnesses were plalntlfiT and his wife. 
The wife testified that plaintifiT waa a work- 
man in the factory of the Smith American Or- 
gan Company, in a subordinate capacity, un- 
der defendant, and that they were in the 
habit of visiting each other occasionally with 
their wives; that on some occasions, previous- 
ly to July 5, 1876, defendant told plaintifiTs 
wife that he would turn her husband away 
from the factory, if she refused to receive de- 
fendant's visits; that on July 5, 1876, defend- 
ant violently and forcibly ravished her, and 
that he also immediately showed her a plstc^, 
and threatened to shoot her If she should ever 
tell her husband; that she was at that time 
four months pregnant with child; that her 
child was bom on December 11, 1876; that on 
Decemb^ 16, 1876, she first told her husband of 
what had occurred between her and defend- 
ant, and three days afterwards plaintiff was 
discharged from the factory by defendant; 
that shortly after July 5, 1876, plaintiff saw 
black and blue marks on his wife's arms and 
legs, and observed that she was iU; that she 
bad no physician, and they kept no servant to 
assist her, and that she attended to and per- 
formed her ordinary domestic duties in her 
husband's family up to the time of her confine- 
ment, but that her performance of these du- 
ties was attended with pain and difficulty to 
herself. The plaintiff also testified to some of 
the above facts, and then rested his case. The 
defendant contended, the foregoing being all 
the material testimony in the case, that there 
was not sufficient evidence of loss of the wife's 
services to enable the plaintiff to maintain 
this action. The judge ruled that as there was 
DO evidence to support the count charging de- 
fendant with seducing plaintiff's wife, and as 
the evidence applicable to the counts for as- 
sault and rape proved that no loss of service 
was caused to plaintiff, the action could not be 
maintained, and directed a verdict for defend- 
ant Plaintiff alleged exceptions. 

A. Russ and H. B. Sargent, Jr., for plaintiff. 
W. P. Harding, for defendant 

W. ALLEN, J. The plaintiff cannot main- 
tain this action for an injury to the wife only. 
He must prove that some right of his own in 
the person or conduct of his wife has been 
rlolated. A husband is not the master of his 
wife, and can maintain no action for the loss 
Illus.Cab.Dom.B^— S 
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of her services as his servant. His interest is 
expressed by the word "consortium,"— th« 
right to the conjugal fellowship of the wife, to 
her company, co-operation, and aid in every 
conjugal relation. Some acts of a stranger to 
a wife are of themselves invasions of a hus- 
band's right, and necessarily injurious to him; 
others may or may not Injure him, according 
to their consequences; and, in such cases, the 
injurious consequences must be proved, and it 
must be shown that the husband actually lost 
the company and assistance of his wife. This 
is illustrated In the statements of injuries to 
a husband in 3 Bl. Comm. 139, 140, where 
such Injuries are said to be principally three: 
"Abduction, or taking away a man's wife; 
adultery, or criminal conversation with her; 
and beating or otherwise abusing her." The 
first two are of themselves wrongs to the hus- 
band, and his remedy is by action of trespass 
vl et armis. In regard to the other, the au- 
thor's words are: "If It be a conamon assault, 
battery, or imprisonment, the law gives the 
usual remedy to recover damages, by action of 
trespass vl et armis, which must be brought in 
the names of the husband and wife jointly; 
but If the beating or other maltreatment be 
very enormous, so that thereby the husband is 
deprived for any time of the company and as- 
sistance of the wife, the law then gives him a 
separate remedy by an action of trespass, in 
nature of an action upon the case, for this 111 
usage, per quod consortium amisit in which he 
shall recover a satisfaction in damages." He 
states, as one of the circumstances affecting 
the damages in an action for adultery, "the 
seduction or otherwise of the wife, founded on 
her previous behavior and character." 

It Is usual in actions for criminal conversa- 
tion to allege the seduction of the wife, and 
the consequent alienation of her affections, and 
loss of her company and assistance, and some- 
times of her services; but these are matters 
of aggravation, except so far as they are the 
statement of a legal inference from the fact 
itself, and actual proof of them is not neces- 
sary to the husband's right of action. The 
loss of the consortium is presumed, although 
the wife may have herself been the seducer, or 
may not have been living with the husband. 
A husband who is living apart from his wife, 
if he has not renounced his marital rights, can 
maintain the action; and it is not necessary 
for him to prove alienation of the wife's af- 
fection, or actual loss of her society and as- 
sistance. See Chambers v. Caulfield, 6 East, 
244; Wilton v, Webster, 7 Car. & P. 198; 
Yundt V. Hartrunft, 41 111. 9. The essential 
injury to the husband consists In the defile- 
ment of the marriage bed,— in the Invasion of 
his exclusive right to marital Intercourse with 
his wife, and to beget his own children. This 
presumes the loss of the consortium with his 
wife, of comfort In her society In that respect 
in which his right is peculiar and exclusive. 
Although actions of this nature have generally 
been brought where the alienation of the 
wife's affections, and actual deprivation of her 
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society and assistance, have been the prom- 
inent Injnry to the hnsband, yet It Is plain that 
the seduction of the wife, Inducing her to vio- 
late her conjugal duties, and Injuries arising 
from that, are not the foundation of the action. 
The original and approved form of action Is 
trespass vl et armls, and, though this form 
was adopted when the act was with, the con- 
sent of the wife, It was for the reason, as giv- 
en by Chief Justice Holt, "that the law In- 
dulges the husband with an action of .assault 
and battery for the Injury done to him, though 
It be with the consent of his wife, because the 
law will not allow her consent In such case to 
the prejudice of her husband, because of the 
Interest he has In her." Rlgaut v. Galllsard, 
7 Mod. 78, 2 Ld. Raym. 809, Holt, 60. See, 
also» Bac. Abr. "Trespass/* fl, 1; Id. "Mar- 
riage," P, 2; 2 CJhit. PI. (13th Am. Bd.) 855; 
Beeve, Dom. BeL 63. The fact that trespass, 
and not case^ was the form of action, even 



when the wrong was accomplished by the se- 
duction of the wife, for the reason that the 
wife was deemed Incapable of consent, and 
"force and violence were supposed In law to 
accompany this atrocious Injury,** Indicates 
that the cause of action arose from acts com- 
mitted upon the person of the wife, and not 
fkom Influences exerted up(m her mind; that 
the corrupting of the body, rather than the 
mind, of the wife was the original and essen- 
tial wrong to the husband. 

We think that this action may be twn<ntnin. 
ed upon the evidence (rffered, not for the ac- 
tual loss of comfort, assistance^ society, and 
benefit allied In the second and foorth counts 
as consequences of the assaults set forth In 
them, but for the loss of the conscHrtlum with 
the wife which Is Implied from criminal con- 
versation with her, whether with or against 
h&c will. 

Bxceptions sustained. 
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SHAW ▼. MTTCHBLL. 

(Fed. Obs. No. 12,722, 2 Ware [Dav. 216] 220.) 

District Court, D. Maine. Oct Term, 1848. 

This was a petition by Jane Shaw, wife of 
Alpheus Shaw, who was decreed a bankrupt 
March 2, 1842, praying that certain notes, 
which had descended to her from her father, 
and which were Included In the schedule 
of the bankrupt's property annexed to his 
petition and delivered to his assignee [Na- 
thaniel Mitchell], may be re-delivered to the 
administrator of her father's estate. In order 
that the same may be administered by him 
and distributed to her as her distributive 
portion of her father's estat& [The petition 
was filed by Mrs. Shaw's next friend, S. 
J. Smith.] Tbe following are the material 
facts: Mr. Doughty, the father of Mrs. 
Shaw, died Sept 4, 1838, leaving four chil- 
dren, and certain notes, secured by mort- 
gage, which was all the 'property that de- 
scended. Mr. Shaw was regularly appoint- 
ed administrator Dec. 4, 1838. The notes 
in question came Into his hands as adminis- 
trator, and so remained, nothing having been 
paid upon them, until the decree of bank- 
imptcy and the appointment of an assignee. 
They were included in the schedule of his 
property and delivered to his assignee. No 
rlistributlon has been made of the estate by 
the administrator, and no account has been 
settled at the probate court, but the notes 
still remain due and unpaid. Mr. Shaw has 
:ilso filed a petition, that the assignee may 
be ordered to relinquish the notes and re- 
store them to him In his quality of aditiin- 
istrator, to be administered and distributed 
according to law, and for the payment of 
the debts of the deceased, if necessary for 
that purpose. Notice of the petition was ac- 
knowledged by the assignee, and the case 
Is submitted to the court on the facts stated 
in the petitions, which are not controverted. 

WARE, District Judge. This case has 
been submitted on the facts disclosed In the 
petitions of Mrs. Shaw and the bankrupt, 
which are admitted to be true, for the pur- 
pose of having the rights of the assignee 
and the petitioner determined by the court 

By the common law, marriage amounts to 
an absolute gift to the husband of all the 
personal goods and chattels of the wife, of 
which she is in possession, at the time of 
the marriage, in her own right, and also of 
all that may accrue to her during the mar- 
riage. With respect to such of the wife's 
personal property as is not in possession, 
as debts due to her by contract, or money 
coming to her by Inheritance, these do not 
pass to the husband as an absolute gift 2 
Story, Eq. Jur. { 1402. Such choses in ac- 
tion are a qualified gift He has a right to 
sue for and recover them, but they do not 
become absolutely his until he has reduced 
them into his possession. And the same 



principle applies, whether they belong to her 
at the time of marriage, or accrue to her 
during coverture. A legacy, or a distributive 
share of an Inheritance, accrues to her, it is 
true, for the benefit of her husband, but these 
do not become at once Incorporated Into the 
general mass of his property without distinc- 
tion. They bear an ear-mark, If such an 
expression may be allowed, by which they 
are discriminated from his other property; 
and if he dies without reducing them into 
his possession, they do not go to his ad- 
ministrator, but survive to the wife, and she 
is entitled to them against the personal rep- 
resentative of the husband. And the choses 
in action of the wife, as debts due to her, or 
stock standing in her name, are not reduced 
Injo the husband's possession so as to ex- 
clude the wife's title by survivorship, mere- 
ly by the notes or certificates, that is, the 
evidences of property coming into his hands. 
Wlldman v. Wlldman, 9 Ves. 174. The debts 
due to the wife are not reduced to the legal 
possession of the husband until the money 
is paid, or, having the present power to re- 
duce them into possession, he has assigned 
them for a valuable consideration. Purdew 
T. Jackson, 1 Russ. 56; Honner v. Morton, 
8 Russ. 65. A Judgment in the lifetime of 
the husband. It seems, is not sufficient, at 
least unless the suit was in the name of the 
husband alone. 2 Story, Eq. Jur. { 1405; 2 
Kent, Oomm. 137. If he dies in the lifetime 
of the wife before this is done, her choses 
in action will survive to her and not go to his 
personal representative. But although the 
husband has only a qualified interest in his 
wife's choses in action, he has always the 
power of making that absolute by a reduc- 
tion of them into his actual possession; nor 
does the common law furnish the wife any 
means of preventing the husband from so re- 
ducing them into his possession as wholly to 
extinguish her separate interest But courts 
of equity have long been in the habit of in- 
terposing to protect the interest of the wife. 
Whenever the husband is obliged to seek the 
aid of a court of equity to obtain possession 
of the wife's property, the court will give 
its aid only on the condition, that the hus- 
band settle part of the property on the wife, 
to be held for her benefit. Independent of the 
husband and his creditors. This right of 
the wife to a reasonable provision out of her 
own property, for the support of herself and 
her children, is called the wife's equity. The 
general principle, on which the court Inter- 
poses in her favor, is said to be, that he who 
seeks equity shall do equity; and the pres- 
ent disposition of courts seems to be rather 
to enlarge than curtail the beneficial opera- 
tion of the rule in favor of married women. 
This is iiifi established rule in all cases 
where the husband himself, or his g.aeral 
assignee, for the payment of debts, or under 
Insolvent laws, or in bankruptcy, is obliged 
to have recourse to a court of equity to ob- 
tain possession of the wife's personal prop- 
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erty. Ordinarily, it is said, tbat conrts of 
equity will not interfere to control the hns- 
band when using the common remedies of 
the law to obtain the possession of such prop- 
erty. But it is admitted that this rule is 
subject to some exceptions. Where a legacy 
to a wife is sued for in the ecclesiastical 
courts, it is settled that an injunction will 
be allowed to enforce the equity of the wife. 
2 Story, Eq. Jur. | 1403. And for the same 
reason it has been said, that a suit at law, 
for a legacy, or a distributive share of an 
inheritance which has descended to a mar- 
ried woman, ought to be restrained, because 
such rights of action are of an equitable 
nature and of equitable cognizance. 2 Kent, 
Ck>mnL (4th Ed.) 140; Haviland ▼. Bloom, 
6 Johns. Gh. 178. Indeed, upon the ground 
on which courts of equity interfere at all, 
that is, that it is equitable that the wife 
should have a support secured to her out of 
her own property and placed beyond the 
reach of the husband and his creditors, it is 
not easy to perceive what just and reasona- 
ble distinction can be made between her legal 
and equitable rights of action. And it has 
been suggested by high authority that no 
such distinction ought to be allowed, but that 
the court ought, on the principles of justice, 
to restrain the husband from ayailing him- 
self of any means at law, or in equity, from 
possessing himself of his wife*8 property in 
action, except on the condition of making a 
competent provision for her. 2 Kent, Comm. 
139; Story, Eq. Jur. § 1408, note. 

From this view of the law, it appears to 
me that the wife would be entitled to her 
equity out of this property against her hus- 
band. It is property which has descended 
to her by inheritance. It has never by the 



husband been reduced to possession, but was, 
at the time of the bankruptcy, in the hands 
of the administrator of the estate of her de- 
ceased father. It makes no difference that 
the husband, in this case, was the adminis- 
trator. For he holds this property, not in 
his personal, but in his representative char- 
acter, and, like every other administrator, 
is bound to account for it to those who are 
legally or equitably entitled to it The case 
has occurred in which the wife's equity at- 
taches in all its strength, the husband hav- 
ing, by bankruptcy, been deprived of the 
means of supporting his wife and her chil- 
dren. It is property, as observed by Chan* 
cellor Kent, of an equitable nature and ol 
equitable jurisdiction. If the husband had 
died after the bankruptcy. It Is clearly set- 
tled that the wife would have been entitled 
to the whole fund by survivorship. Pierce 
T. Thomely, 2 Sim. 107. The case appears 
to me to fall within the general principles 
on which this jurisdiction Is exercised by 
courts of equity. And as this court, sitting 
in bankruptcy, has all the powers of a court 
of general equity jurisdiction, it has the au- 
thority to allow the claim of the petitioner. 
If it would be allowed against the husband, 
it will be equally against his assignee. An 
assignment by operation of law In bankrupt- 
cy, passes the property in the same plight 
and condition as it was possessed by the 
bankrupt himself, and subject to all the equi- 
ties that affected it in his hands. 2 Story, 
Eq. Jur. S 1411; Mitford v. Mitford, 9 Yes. 
100. What proportion of the property ought 
to be allowed to the wife, is a proper sub- 
ject of inquiry before a master, and a ref- 
erence to a master will be made for that pur- 
pose. 
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VAN NOTE ▼. DOWNHT.x 

(28 N. J. Law, 219.) 

Sapreme Court of New Jersej. Feb. Term, 

1860. 

Argned at Noyember term, 1859, before the 
CHIEF JUSTICE and .HAINES, YREDEN- 
BUBGH, and VAN DYKE, JJ. 

J. D. Bedle, for plaintifC W. L. Dayton, for 
defendant. 

HAINES, J. This was an action of treepasB 
for breaking and entering the dose of the plain- 
tiff, and picking and carrjing away a quantity 
of eranberriee then growing and being thereon. 

At the Ocean circuit, a verdict was rendered 
for the pUintiff for the yalue of the fruit, 
agreed upon by the parties, and the defendant 
now seeks to set aside the verdict. 

The premises in question had been set off to 
Ann Woolley, as her dower of and to the real 
estate of her deceased husband, Adam Woolley, 
and as such were enjoyed by her until April, 
1850, when she married John Van Note, the 
plaintiff. 

By Tirtue of the marriage contract, the hus- 
band became seized of a life estate to the prem- 
ises in right of his wife, and became entitled to 
the profits of them during the marriage. 

The estate which he thus acquired was such 
that he could sell or charge it to the extent of 
his interest He can take the crops during 
his life, and his rqiresentatiyes can take, as em- 
blements, the crops growing at his death. 2 
Kent, Comm. 184; 2 HI. Comm. 433. 

"By the marriage the husband acquires, and 
daring the marriage eujoys, a freehold interest 
in his wife^s real estate for their joint Hyes." 
5facq. Husb. & W. 27; 8 Co. Litt. 305, and 
note 1. The effect of this is to put the own- 
ership during coyerture entirely in the hus- 
band's power. Hence he can alienate it at his 
pleasure, and his conyeyance will pass his in- 
terest without his wife's consent 

At the marriage he acquired a yested inter- 
est, of which he was not diyested by the act of 
25th March, 1852, for the better securing the 
property of married women. Nixon, Dig. 466. 

Hie second section of that act provides: 
"That the real and personal estate, and the 
rents, issues, and profits thereof, of any female 
now married shall not be subject to the dispos- 
al of her husband, but shall be her sole and 
separate property as if she were a single f^ 
male, except so far as the same may be liable 
for the debts of her husband by any legal lien." 

The real estate in question cannot be regard- 
ed as the property of the wife within the mean- 

1 OpinioB of Chief Justice Qreen omitted. 



ing of the act On the marriage the husband 
became seized of it, and he has the exclusive 
right to its enjoyment during the coverture. 
To that extent it became his property, and was 
no longer that of the wife, and so was not af- 
fected by the act 

The value of a life estate consists in the prof- 
its of it; and those profits belonged to the hus- 
band exclusively and absolutely. His interest 
was not contingent, but vested under and by 
virtue of the marriage contract 

In the case of Executors of Henry v. Dilley, 
24 N. J. Law, 302, the property clahned was a 
residuary legacy which the husband had not re- 
duced into possession, nor had he done any 
act indicative of an intuition to do so. And 
it was there held that his interest therein was 
not yested, but only contingent on his reducing 
it to possession; that his having neglected to 
do so up to the time the act took effect, the 
property remained absolutely in the wife, and 
so became subject to the act for the better se- 
curing of the rights of married women, and 
that the husband could not recover it 

But in this case the interest was vested in 
the husband, and subject to his control before 
the passage of that act He had the right to 
gather the crops, and to hold responsible to him 
any one who without his authority gathered 
and carried them away. 

It is further insisted that the court should 
have left to the jury the question of fact wheth- 
er the defendant, who gathered the crop under 
the direction of the wife, had not an implied 
license to do so from the husband. But there 
is no evidence from which such a conclusion 
could be drawn. The wife had gathered the 
crops after her second marriage, and had paid 
the husband for carting them; but that is not 
a fact from which to infer a license given for 
the gathering of future crops. The profits of 
those gathered by the wife were his, and he 
had a right to exact them of her; and his 
having allowed her to gather them in previous 
years gave no authority to the defendant to 
take them at a subsequent season. 

Nor was the legal right of the parties to this 
property changed by any abuse of the wife by 
the husband. The defendant thereby acquired 
no authority to take the profits, even for the 
support of the wife. It is not like the case of 
one furnishing necessaries for the support of a 
wife, and who thereby acquires a right of ac- 
tion against her husband. 

If she has been abused or abandoned she may 
have redress in a proper tribunal, but this is 
not the mode of redress to be resorted to. 

The rule to show cause must be discharged. 

VRBDENBURGH and VAN DTKB, JJ., 
concurred. 
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PEMBEBTON'S LESSEE et aL v. HICKS.i 

(1 Bin. 1.) 

Supreme Court of PennByWanla. Dec 23, 1799. 

At March term, 1798, it was argued by E. 
Tilghman, for plaintiff, and by Mr. Dallas, for 
defendant. At December term, 1798, by Mr. 
Lewis, for plaintiff, and by Mr. IngersoU, for 
defendant. 



YEATES, J. Whether the premises in ques- 
tion were forfeited during the life of Joseph 
Galloway by his having issue previous to his 
attainder, which happened before the decease 
of his wife, depends on the words of the law 
of 6th March, 1778. 

What then was the estate of Joseph Gal- 
loway in these lands, in the life of his wife, 
after the birth of their daughter? 

It has been contended by the defendant, that 
though the estate of the husband be not con- 
summate until the death of the wife, yet that 
it hath such a beginning after issue had in the 
life of the wife as is respected in law for divers 
purposes: First, after issue had he should do 
homage alone and become tenant to the lord 
by the old feudal law. Secondly, if after issue 
the husband maketh a feoffment in fee and the 
wife dieth, the feoffee shall hold it during the 
life of the husband, and the heir of the wife 
shall not during his life recover It in a "sur 
cui in vita;" for it would not be a forfeiture, 
since the estate at the time of the feoffment 
was an estate of tenancy by the curtesy initi- 
ate though not consummate. Go. Litt SOa; 
Ley. 9, 10. It is therefore insisted that Gal- 
loway in this case had more than an estate for 
life in these lands; and that as he could grant 
them for the term of his own life, he could for- 
feit his interest therein for the same term. 
The husband by having issue is seised in his 
own right for life, and yet is seised in fee in 
right of his wife, and so as he is not a bare 
tenant for life; he therefore shall after issue 
receive and do homage alone during the life of 
the wife. Co. Litt 67a. As soon as a child 
was bom the father began to have a permanent 
interest in the lands, which was not liable to 
be determined by the subsequent death or com- 
ing of age of the infant. 2 Bl. Comm. 127. He 
might do many acts to charge the lands. Id. 
128. So in Plowd. 264, it is said by Weston, J., 
that if a woman takes husband and has issue 
and lands descend to her and the husband en- 
ters he is entitled to be tenant by the curtesy. 

I frankly confess my sentiments on this sub- 
ject have undergone a material change since 
the last argument The definition of curtesy 
by Littleton (section 35) is that it takes place 
on the death of the wife, the husband surviv- 
ing her. So in 2 Bl. Comm. 126, it is said the 
husband shall, on the death of the wife, hold 
the lands for his life as tenant by the curtesy 

1 Opinion of Shippen, C. J., and dissenting 
opinion of Smith, J., omitted* 



of England; and many other books pursue the 
same expressions. According to Lord Coke the 
estate is not consummate until her decesse. 
Co. Litt 29a. Such then is the legal aa well 
as vulgar acceptation of the terms "estate by 
the curtesy;*' that it does not completely vest 
until the wife's death. 2 Bac Abr. 219; Doct 
& Stud. dial. 2c, 4 fol. 115. 

The reason why under the feudal system the 
husband shall receive and do homage alone, 
during his wife's life, after issue had, is his hav- 
ing a seisin in fee in right of his wife; for as 
a mere tenant for life he shall not do homage. 
Litt § 90. And this seems the true ground 
why the feoffment of the husband, after a child 
bom, shall not be a forfeiture: his future in- 
terest and titie to be tenant by the curtesy is 
involved and passes by it to the feoffee; though 
not to such purpose as to make him tenant by 
the curtesy which none but the husband him- 
self can be. 2 Bac Abr. 219. If he was mere- 
ly tenant for life, his feoffment in fee would 
clearly be a forfeiture. 

The husband may have a permanent interest 
in the land on the birth of a child, for certain 
purposes, bat not for others. It may not be af- 
fected by any event happening to the child; but 
his inception of estate derived from such diild 
may be extinguished by a subsequent dvil dis- 
ability, to take the land on the termination of 
the Ufe of his wife. 

In the English edition of Plowden ' (254) so 
much applauded by Hargrave in his note on 
Co. Litt 23a, it is said in the marginal note of 
the case above dted, that thou^ the title of 
the husband is initiate by the seisin of the wife, 
it is not consummate nor begins to have any 
effect until her death. 

Nor is it universally true that because an in- 
terest may be granted, it may therefore be for- 
feited. This consequence is denied by Lord 
Coke arguendo in Venable's and Harrises Case, 
2 Leon. 126. He says: "A man seised m right 
of his wife may grant but not forfeit The 
husband may grant a term for years, which he 
hath in right of his wife, but he cannot for- 
feit it A woman inheritrix taketh a husband, 
who afterwards is attainted of felony; the king 
pardons him; they have issue;— the husband 
shall be tenant by the curtesy; which proveth 
that he king hath not the freehold by that at- 
tainder." Popham, who argued for the crown 
in the same case, concurs in denying the same 
consequence. 4 Leon. 112. So, also, Croke, in 
Lord Sheffield and Raddiff's Case, Godb. 816. 

The plaintiff's counsel have insisted that the 
case before the court has already received a 
determination, and is not now open to be argued 
on general principles. They rely on the Year 
Book 13 Hen. VII. 17, which runs thus: "A 
man marries a feme inheritrix and has issue; 
he commits felony of which he is attainted; the 
king pardons him; Keble said that he should 
not be tenant by the curtesy by reason of the 
issue had before the attainder; but if he had 
other issue afterwards, he shall." It must I 
conceive be admitted, if these positions are re- 
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ceiTed as settled law, and of conrae a role of 
property* that they establish the plaintifiTs 
claim. 

I find from Dngdale's Chronica Series (75) 
contained in his Origines Jnridicales, that Keble 
was called as a sergeant in the first year of 
Hen. Vn., and in the same Year Book 14 Hen. 
VIL 7. in the 2d line, he is styled one of the 
king's sergeants. The dictnms of Keble in 16 
Hen. VIL 8^ are cited with approbation in 
many books; as Fitzh. Nat Brev. 84 A, 08 B, 
456 F. The assertions of eminent counsel, an- 
contradicted at the time, or by subsequent cases, 
have always been rec^ved as eyidence of the 
law; such dictnms are often repeated in the 
Year Books, and in the rejjorts of Plowden and 
Coke particularly. Glyn, C. J., in Foster y. 
Ramsay, 2 Sid. 150, expresses himself thus. 
*'Our very case was put by Stephens, the de> 
fendants* counsel. Rex ▼. Boriston, Noy. 159, 
and not denied by the court; though Fleming, 
who argued on the other side, denied It." Both 
the counsel who argued in Noy, 159, 168, ad- 
mit the authority of the case in questicm; and 
CoYentry, attorney general, in 2 RoUe, 340. Lord 
Sheffield t. Radcliff, Qodb. 823, s. c, also ad- 
mits it. It is moreover cited in Co. Litt. 891b, 
in margine; by Allen in Foster ▼. Ramsey, 1 
Keb. 217; and by Lord G. J. Bridgman, Id. 
701, s. c It is so much relied on by Sergeant 
Hawkins in his second part of Pleas of the 
Crown, § 49, p. 457, c. 49, that he reasons from 
it as a settled case, against even Lord Coke's 
opinion. The case is likewise recognised in his 
P. 0. 196, and is there said to accord with the 
opinion of Justice Fitzherbert; by Brooke, Abr. 
tit. 'Tenant by the Curtesy," pL 15; by 7 Vin. 
Abr. 162, pi. 4, and 4 Yin. Abr. 273, pi. 20; 
and by Lord Chief Baron Comyns in the 3d 
▼olume of his Digest, 244. In Terms de la L6y, 
first published in 1563, sub voces "Curtesie of 
England," the doctrine is set forth at large, 
but no authority is cited, though the words in 
the Year Book are used. 

The assertions of Sergeant Keble are also 
warranted by analogy drawn from other books. 
Thus hi Perkins, § 387, if the husband com- 
mits treason, felony, or murder, and is attaint- 
ed, this shall oust the wife of dower; but if 
after the attainder the husband purchases his 
charter of pardon, then of all such estates of 
inheritance of which the husband is seised after 
his pardon, which the issue, that he may by 
pOBsibility have by his wife, may inherit by the 
common law, she shall have dower &c.; for 
notwithstanding she was his wife at the time 
ol attainder, yet the issue which the husband 
may have by her after his pardon, is inherit- 
able. If a son and heir be outlawed in the time 
of his father, . and afterwards in the life of his 
father procures his pardon, and then his father 
dies, he shall not have his lands by descent, 
bat the lord of whom they are held shall have 
them by escheat. Fitzh. Abr. "Discent," 17; 
Trin., 13 Edw. I. So if the eldest son be at- 
tainted of felony and obtains a pardon in the 
life of his father, who afterwards dies, the land 
shall escheat, because the pardon cannot avoid 



the corruption of blood. Brooke, Abr. *'Dis- 
cent," pi. 44, 8 B, 1. Pardon restores not to 
blood (without an act of parliament) except as 
to issue begotten afterwards. Co. Litt 8a, 
891b, 392a; S. P. C. 196b; 3 Co. Inst 233; 
Wm. Jones, 34; 1 Hale, Hist P. C. 858. A 
person attainted, though he hath a pardon, can- 
not claim by descent. Cro. Car. 477; Bacon's 
Use of the Law, 140, 1. Thus, it appears to 
me, that the auUiOTity of the case in 13 Hen. 
VII. 17, is fully vindicated, as well from the 
uncontradicted arguments of counsel and of 
judges, and its adoption by elementary writers 
of the first reputation, as from the general prin- 
ciples and analogy of the law. To adopt the 
language of Judge Moreton in 1 Mod. 40, as to 
another resolution (Harding v. Warner, Latch, 
24), "The case has walked through all the 
courts of Westminster Hall undisturbed." 

But the present case rests not solely on this 
authority: it is fully settled that tenants by 
the curtesy and in dower come in by descent, 
merely by act of law. Co. Litt 18b. Now in 
all cases (except intails) attainder of treason or 
felony corrupts the blood, upwards and down- 
wards, so that no person that must make his 
derivation by descent to or through the party 
attainted, can inherit Co. Litt 8a, 84b, 392a; 
1 Hale, Hist P. C. 356, 358; Dyer, 274. And 
though an alien may take by purchase by his 
own contract, that which he cannot retain 
against the king, yet he is not enabled to take 
by act in law; for the law which does nothing 
in vain, will not give an inheritance or freehold 
by act in law where it cannot be kept; and there- 
fore the law will not give descent, curtesy dow- 
er, guardianship. And in respect of this inca- 
pacity he does resemble a person attainted, with 
this difference, that the latter is a person whom 
the law takes notice of, and therefore the eldest 
son attainted surviving the father shall impede 
the descent to the younger son. Oollingwood 
V. Pace, 1 Vent 417, per Lord Chief Baron 
Hale; s. c and s. p. 1 Keb. 672; s. p. Strange, 
332, by counsel arguendo. 

Here then as to Joseph Galloway the vin- 
culum of descent was destroyed by his political 
offence. To use the expressions of Mr. York 
in his considerations on the law of forfeiture 
(page 88): "Bound as he was to the communi- 
ty by nature, moral duty, and experience, he 
disclaimed the law and was disclaimed by it; 
by his own voluntary act, he has shewn him- 
self an alien in affection." He therefore shall 
not be admitted to the legal right of descent; 
his title shall never arise even for the benefit 
of the commonwealth; and the estate of his 
late wife shall be discharged forever of his 
claim. 

This was the reasoning of Coventry, attorney 
general, who would not readily have given up 
the rights of the crown, in Lord Sheffield v. 
Radcliff. The husband by attainder of treason 
or felony, forfeits his right as tenant by the 
curtesy by way of discharge; or as the same 
case is reported in 2 Rolle, 340, if the husband 
commits felony or treason, he forfeits the dow- 
er of his wife, and yet this is a thing in actioo. 
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and goes in discharge or sarrender. 18 
VII. 17. A man takes a woman inheritrix to 
wife, and has issae and conmilts feiony, he 
shall forfeit his tenancy by the curtesy. 

It appears therefore that Joseph Galloway 
was legally incapable of taking the premises in 
qnestion after the decease of his wife, by ri^t 
of descent as contradistinguished from pur- 
chase. His claim was intercepted by his at- 
tainder, and ooold not take effect by his dril 
death any more than if he had paid the com- 
mon debt of nature. But the case is -otherwise 
as to his daughter; for where a person attaint- 
ed hath issue by a woman seised of lands of 
inheritance, such issue may inherit to the moth- 
er, though he or she nerer had any inheritable 
blood from the father. 2 Hawk. P. 0. 457, and 
the cases there cited. So children born after 
the father's attainder may be heirs to each oth- 
er on the principle of Gollingwood ▼. Pace, that 
the children of an alien may be heirs as be- 
tween themselyes though not as to the father. 
Harg. Oa Lltt 8a, note 6, 12a, note 7. Oon- 



sequently if the father had no capacity to take 
the lands the daughter would become entitled 
thereto as hdr of the mother, though in the life 
of the father. 

A few cases yet remain to be dted which I 
soon shall pass over. Where the husband com- 
mits treason the common law glyes a forfeiture 
of the inheritance of the wife only during the 
coverture. It was otherwise by statute 26 Hen. 
VIII. c. 18, as to treason; but it is now reme- 
died by 5 & 6 Bdw. VI. c 11; Jenk. Gent 287; 
Staundf. P. O. 187. Vide Co. Litt. 351a; Par- 
sons ▼. Pearse, Poll. 51. As to lands of in- 
heritance if the husband be seised in right of his 
wife, and is attainted of treason, the king hath 
the freehold during the coverture. 1 Hale, 
Hist. P. G. 251. And Lord Coke asserts the 
same doctrine in his 8 Inst 19. 

On the whole I am of opinion that judgment 
be entered for the plalntilL 

SMITH, J., dissenting. 

• m m % 9 m 
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THOMPSON ▼. MORROW. 

(5 Sers:. A R. 289.) 

tSapreme Goart of Pennsylyanfau Sept Term, 

1819. 

TIIiGHMAN, G. J. The record in this eaae 
presents two bills of exception, taken on tlie 
trial of this oause In the court of common 
pleas of Allegheny county. It is an siction of 
dower, brought by Blis&beth Thompson, wid- 
ow of Moses Thompson, deceased. 

1. A deed from the said Moses Thompson 
and EUixabeth his wife (tiie plaintiff), conveying 
in fee simple the land in which dower is now 
demanded, to Robert Henderson, under whom 
the defendant chums, having been given in evi- 
dence by the defendant, the court were of 
•opinion, that by virtue of this deed, the plain- 
ts waa barred of her dower, although it did 
not appear, that she was privately examined 
by the justice of the peace wlio took her ac- 
knowledgment. This point having been de- 
cided in the case of Kirk v. Deem, 2 Bin. 341, 
and that decision recognised by this court in 
several subsequent cases, it is unnecessary, at 
present, to say anything more, than that we 
consider the law as settled. There was error, 
therefMe, in the decision of the court of com- 
mon pleaa. 

2. After the conveyance by Moses TliompsoQ 
to Robert Henderson, liie land in which dower 
is claimed (being a lot of ground in the dty of 
Pittsburgh) was increased In value by the erec- 
tion of buildings; and the value wva, besides, 
greatly Increaaed by the growth of the city, 
and other causes distinct from any buildings or 
improvements made by the purchaser. The 
coart of common pleas were of opinion, that in 
assigning dower to the plaintiff, no regard waa 
to be had to the gradual increase of value 
from causes unconnected with improvementB 
made by the purchaser, but that the plaintiff 
was to have one-third, according to the value 
at the time of tiie alienation by Moses Thomp- 
•on. It is a point of great importance to wid- 
ows, and to all those who purchase from mar- 
ried men without legal conveyances from their 
wives; we have, tlwrefore, had It twice argued, 
in order that we might avail ourselves of the 
industry and talents of the learned counsel on 
both sides. 

Dower is a claim founded on law, and favor- 
ed by courts both of law and equity. It is a 
right flowing from marriage; and marriage is 
BO highly regarded as to be a valuable consid- 
eration for the settlement of property on the 
wife. By marriage, the husband acquires an 
-absolute right in his wife's personal estate, a 
right to tlie possession and profits of her real 
estate during the coverture, and also a right to 
Iter real estate during his life, in case he sur- 
vives her, provided he has issue by her, and 
the estate be of such a nature, that the issue 
o^> by possibility, inherit it. In return for 
tU this, the law i^ves to the wife, in case she 
snrvives her husband, one-third, for her life, 
of aD the real estate whereof her husband was 
seised at any time during the coverture, wheth- 



er she have issue by him or not, provided the 
estate be of such a nature, that any issue 
which might have been bom, might, by possi- 
bility, have inherited it The right of dower 
is inchoate, on the marriage, but not consum- 
mate till the death of the husband. No act of 
the husband can lessen or defeat it. But, dur- 
ing the marriage, his right is absolute; he may 
improve the estate or suffer it to lie waste; 
erect buildings or puU them down at his pleas- 
ure. All that the wife can claim, where the 
husband dies seised, is one-third of the land 
in the condition in which it is found at the 
time when her title is thus complete, viz. at 
the death of her husband. But if, after her 
title is thus complete, and before assignment 
of dower, the heir erects buildings or makes 
other improvements, the widow shall be en- 
dowed of one-tiiird part of the estate, accord- 
ing to its value at the time dower is assigned 
to her; because it was the folly of the heir to 
make improvements on land which he knew to 
be subject to dower. Oo. litt 82a, § 86. 

The law is different, however, when the hus- 
band aliens the land during coverture, for 
there the wife shall derive no advantage from 
any improvement made by the alienee. There 
is no injustice in this, for, if the husband had 
never aliened, he might not have made these 
improvements. And it would affetet the pros- 
perity of the country, by discouraging improve- 
ments in building and agriculture, if the wife 
were to be endowed of one-third of the value, 
ihduding these improvements. This I take 
to have been the main reason for excluding 
the wife from any part of the value arising 
from improvements; although we find in the old 
books another reason assigned, that is to say, 
that as the tenant In dower, who vouches the 
heir on a warranty of his ancestors, must re- 
cover of the heir, according to the value of 
the land, at the time of the alienation, it would 
be unreasonable that the widow should recover 
of the tenant according to any other value. 
So far as concerns improvements made by the 
alienee, it is agreed that the tenants shall be 
protected from this hardship; but as to any 
value which may chance to arise from the 
gradually increasing prosperity of the coun- 
try, and not from the labor or money of the 
alienee, it would be hard indeed upon the wid- 
ow, if she were precluded from taking her 
share of it. She runs the risk of any deterio- 
ration of the estate, which may arise either 
from public misfortune or the negligence or 
even the voluntary act of the alienee; for al- 
though he destroy the buildings erected by the 
husband, the widow has no remedy, nor can 
she recover any more than one-third of the 
land as she finds it at the death of her hus- 
band. Perk. Gonv. { 829. 

There are not many authorities on this sub- 
ject to be found in the English books, and such 
as we have are bottomed on decisions said to 
be reported in the Tear Books. Mr. Hargrave, 
in his note on Co. Litt 32a, { 36, cites 1 Hen. 
VII.; 17 Edw. HI.; 17 Hen. III. ''Dower," 
192; 31 Edw. I. "Vouch." 288. "If the feoffee 
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improve by buDdinffs, jet dower shall be as it 
was In the seisin of the husband, for the heir 
is not bound to warrant except according to 
the value as it was at the time of the feoff- 
ment; and so the wife would recover more 
against the feoffee, than he would recover in 
value, which is not reascMiable.*' It is to be 
remarked that the decision in the cases here 
dted was upon improvements by buildings 
erected by the feoffee; the decision, therefore, 
was clearly rig^ht, although a better reason 
might, perhaps, be given, than that which is 
said to be assigned for it, in the Tear Books. 
In Jenk. Cent pp. M, 85, case 68, in which the 
Tear Book 47 Edw. III. 2^ is cited, we bave 
the law laid down as follows: ''On voudier, If 
special matter be showed by the vouchee, vis. 
that the land, at the time of the feoffment, was 
worth only £100, and now, at the time of 
the Toucher, is worth £200, by the industry of 
the feoffee, the tenaiit shall recover only the 
value, as it was at the time of sale, for if the 
act of the feoffee has meliorated the land, this 
shall not prejudice the feoffor in his war- 
ranty." Here is satisfactory reasoning indeed. 
The warrantee shail not, by any acts of his 
own, increase the responsibility of the war- 
rantor, for that would, in effect, be to alter the 
contract of warranty. But even granting that 
the tenant, who vouxrhes the heir, can recover 
from him only according to the value at the 
time of the alienatien, this being the true con- 
struction of the warranty, the wife of the 
feoffee, who is no party to the warranty, 
ought not to be injured by it. So far as her 
rights are concerned, she ought not to be af- 
fected, but by those reasons of policy and jus- 
tice, which apply to her case; reasons which 
extend only to improvements made by the 
feoffee. 

As the Tear Books are principally relied on, 
by those who contend that the widow is to re- 
cover according to the precise value at the 
time of the alienation, I endeavored to tiace 
the subject through those books, but met with 
great difficulty, from the imperfection of the 
printed editions. I believe, I have seen all 
which have ever been printed but it appears 
by a report of a committee of the British house 
of commons appointed for the purpose of in- 
quiring into the state of the public records, in 
the year 1800, that although there are Tear 
Books from the reign of Edward I. (inclusive) 
to the 1st of Henry VIII., yet, in the printed 
editions there are the following chasms: The 
whole reign of Edward I. (except some short 
notes in the exchequer); of the reign of Ed- 
ward III., ann. 11 to 16, ann, 19, 20, and 81 
to 87; whole reign of Richard II.; of Henry 
v., ann. 3, 4, and 6; of Henry VII., ann. 
37, 18, 19. And it appears from the same re- 
port, that in some instances the manuscripts 
contain different reports of the same cases. 
It is to be remarked in general of such reports 
as we have in these books, that they are often 
so short as to be obscure and unsatisfactory. 



With respect to dower, however, I have found 
no adjudged case in the Tear Books confining 
the widow to the value at the time of the 
alienation by her husband where the questioD 
did not arise on improvements made after tiie 
alienation. 

In our own state it does not appear that the 
point now in question has been decided, although 

I have certainly considered the general under- 
standing to be that the widow should have the 
advantage of all in<»«a8e of value not arising 
from improvements made after the alienation. 
And such I know to have been the opinion d 
my deceased colleagues. Judges Teates and 
Brackenridge. As to the case of Winder v. 
Little, 1 Teates, 152, although the point on 
which the coiut decided la not expressly stated, 
yet Plough appears to satisfy me that it was 
a question on improvements. By the supreme 
court of New Tork, justly commanding the 
highest respect, the law has been held differ- 
ently. But they have a statute of their own 
by which this matter is regulated. It is true 
that court, in delivering Its opinion, did say, 
that the statute made no change in the com- 
mon law; still, however, the decision was upon 
the statute, and therefore what was said of 
the common law ought not to be considered 
as more than a dictum. The New Tork cases 
on this subject will be found in 2 Johns. 484; 

II Johns. 510; 18 Johns. 179. In Massachu- 
setts, the supreme court have in several cases 
decided that, so far as c<Micems buildings or 
other improvements, the widow shall take her 
third according to the value, exclusive of l^e 
improvements. 9 Mass. 218, Id. 8, 10 Mass. 
80, 18 Mass. 227. But as to increase of value 
not arising from improvements, the opinion of 
the late Chief Justioe Parsons may be o^Iect- 
ed from what fell from him, in the case 
of Gore v. Brasier, 8 Mass. 544. His words 
are these: "If the husband, during coverture, 
had aliened a real estate in a commercial town, 
and at his death the rents are trebled, from 
causes unconnected with any improvement of 
the estate, and the widow should then sue for 
her dower, perhaps it might be difficult for the 
purchaser to maintain that <me-ninth only, and 
not one-third, should be assigned to her.'* I 
am not aware that this opinion has ever been 
contradicted in Massachusetts, and therefore I 
presume that the law is held there In conf onn- 
ity to it. Having considered all the authori- 
ties which bear upon this question, I find my- 
self at liberty to decide, according to what ap- 
pears to me to be the reason and the justice 
of the case, which is, that the widow shall take 
no advantage of improvements of any kind 
made by the purchaser, but, throwing those out 
of the estimate, she shall be endowed accord- 
ing to the value at the time her dower shall 
be assigned to her. The judgment is, there- 
fore, reversed and a venire facias de novo 
awarded. 

Judgment reversed and a venire facias de 
novo awarded. 
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SCHNEBLT et al. ▼. SCHNEBLY. 

(26 lU. 116.) 

Bapreme Court of Iliinoio, April Term, 1S61. 

Brror to Peoria circuit court. 

0. Ballance, for plaintiffs in error, llanning 
& Merriman, for defendant in error. 

WALKER, J. The commissionen appointed 
by, and acting under the decree of the court, 
assigned to the widow as her dower in the 
▼arious tracts embraced in the decree, the E. 
^ N. W. 27, 9 N., 8 B., and 88 acres on the 
west side, part of the northeast quarter of the 
same section. These premises included the 
residence and homestead of the husband in his 
lifetime. They also report that the premises 
thus allotted are one-third in yalue of all the 
lands with perfect title, having reference to 
quantity and quality. It is urged by plaintiffs 
in error, aa one of the grounds of reversal, that 
wild, unimproved and unproductive lands are 
not, under our statute^ subject to dower. The 
first section of the dower act provides that "a 
widow shall be endowed of one-third part of 
all the lands whereof her husband was seized 
of an estate of inheritance at any time during 
the marriage, unless the same shall have been 
relinquished in legal form." 

By this provision it is the character of the 
title, or rather the nature of the estate held in 
the land, which determines the right. It is not 
the accidental condition of the property which 
controls, but the interest or the extent of the 
title. The legislature has npt declared that the 
widow shall be endowed of all improved or pro- 
ductive real estate of which the husband was 
seized during the marriage, but it is of all the 
lands of which he was seized of an estate of 
Inheritante. And in making this provision, the 
general assembly have no more than declared 
the common law. It is true that in giving dower 
in equitable estates, and in land purchased by 
the husband in his lifetime, and not paid for 
until after his death, the right has been en- 
larged; but ajB such estates are not involved in 
this case, there is no occasion for their discus- 
sion. 

There seem to be obvious reasons for the en- 
actment. After the assignment of dower, the 
widow may undeniably use and enjoy the por- 
tion allotted to her in any mode she may choose, 
provided she shall not commit waste. She may 
reclaim lands that have been once cultivated 
and abandoned; she may reduce prairie land 
to cultivation, and may pasture timber land. 
And no one will deny that by that means she 
may derive profit without committing waste. 
These are doubtless suflSdent considerations for 
the enactment. But be that as it may, we have 
no hesitation in saying that the legislature de- 
signed to give, and has given the widow dower 
in unimproved as well as improved lands, of 
which the husband was seized of an estate of 
inheritance during the marriage. 

It is likewise urged, that the statute has not 
authorized the court through commissioners to 



assign dower in a portion of lands in lieu of 
dower in the whole. As in declaring the right, 
our statute has only enacted the common law, 
we must look to it for the rules regulating its as- 
signment, unless it is otherwise provided for by 
the act. Park, in his treatise on Dower (page 
255) says that: "In the simple state of proper- 
ty in former times, it is probable that the only 
proviidon that was made for the security of the 
dowress was, by requiring that the sheriff 
should assign to her a third part of each exist- 
ing denomination of property. Thus he was 
bound to assign her a third part of each manor, 
if there were several; or a third part of the 
arable, a third part of the meadow, and a third 
part of the pasture." And it is said in Bac. 
Abr. 374, letter D: **If a woman be dowable 
in three manors, and accept of the heir one of 
these manors in lieu of dower in all of the rest, 
this is good, though against common right, 
which gives her but the third part of each 
manor." And RoUe, Abr. 683, is referred to in 
support of the doctrine. We thus see that the 
common law, or common right, as it Is some- 
times called by the ancient writers, gave to the 
widow one-third part of each particular tract 
Whilst this is true, it also permitted the heir 
and the widow, by mutual consent, to allot a 
specific tract in lieu of dower in several parcels, 
and when so assigned, the law upholds and en- 
forced it between the parties. But its validity 
depended alone upon the agreement, as neither 
could be compelled by the law to make such an 
assignment. 

And in this country, the courts, so far as we 
have found, have adopted the same rule. Scott 
V. Scott, 1 Bay, 504; Coulter v. Holland, 2 Har. 
(Del.) 330; Sip v. Lawback, 17 N. J. Law, 442. 
But it may be that cases are to be found which 
announce a different rule, although we have 
not been referred to them, if they exist It 
however seems to us, that when considered up- 
on principle, that it is more reasonable, just 
and convenient, that each tract should bear the 
burthen of the widow's dower, annexed to and 
growing out of it. If the dower in all of sev- 
eral tracts may be imposed upon one or more, 
to the relief of others, it might be made to oper- 
ate with great injustice to purchasers or heirs. 
In case of purchasers of several tracts without 
any relinquishment by the widow, it would be 
highly unjust to endow her out of the portion 
purchased by one, and to exempt the other. It 
would be equally wrong to impose the whole of 
the widow's dower in the estate upon the por- 
tion of one heir, and exempt the others. If this 
might be done, purchasers would be disinclined 
to pay the value of real estate at sales by exec- 
utors and administrators, of real estate sub- 
ject to the widow's dower. And yet they have 
no power to compel its assignment 

Again, under our statute this widow's dower 
is an incident to the land held by a particular 
description of titie. It attaches to all of the 
lands alike held by that description of titie, and 
not to a portion of them. By the marriage the 
right attaches to the lands then held, and as 
others are subsequently acquired, it attaches to 
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them, and not to those preyiously owned. And 
by the husband's death the right becomes con- 
summate, as it originally attached to each sepa- 
rate parcel, and we are aware of no statute or 
rule of the common law that will permit the 
court or the commissioners, without the con- 
sent of the parties, to release one portion from 
the burthen and impose it upon another. If the 
parties choose to do so, they haye the unques- 
tioned right, or if the commissioners were to so 
assign it, and it were approved by the court 
without objection, where the parties were not 
under disability, or if by their report it appeared 
that the parties in interest consented, and it 
were not disproyed, such an assignment would 
be good. But without such agreement by par- 
ties capable of assenting, when objected to, the 
court should set aside the report and refter it 
back to the same or other commissioBers. 

In assigning the widow's' dower, the commis- 
sioners should so allot it, haying reference to 
quantity and quality, that her portion shall be 
equal hi its yearly yalue or income to one- 
third of the yearly yalue of the tract from 
^v'hich it is ti^en. They should not consider 
the intrinsic or cash yedue, or the yearly in- 
come, but its capacity at the time for produc- 



tion, and assign to her such a portion as will 
produce one-third of that yalue. If after such 
an assignment the profits are increased by her 
expenditure of money or labor, it is her com- 
pensation for the expenditure. 

That this is the true rule seems to be mani- 
fest from the proYisions of the 28th section of 
the dower act. It proyides that in case the 
property is not susceptible of a diyislon and the 
commissionoB shall so report, the court shall 
impanel a jury and ascertain its yearly yalue, 
and render judgment that the widow shall be 
paid on a day named, one-third of the amount 
annually, during her natural life. This pro- 
yision proceeds upon the principle that it is one- 
third of the yearly yalue and not one-third of 
the number of acres, or the cash yalue of the 
land of which she is to be endowed. 

For the reason that the assignment of dower 
in this case was not of the one-third part of 
such tract, and was a part of two tracts only, 
the decree of the court below affirming the re- 
port of the conmiissioners must be reyersed, 
and the cause remanded, with instructions to 
refer it back to the same or other commission- 
ers. 

Decree reversed. 
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THORNBURG et al. ▼. WIGGINS et ux, 

(84 N. E. 999, 135 Ind. 178.) 
Supreme Oonrt of Indiana. Oct 19, 1893. 

Appeal from drcoit court, Randolph county; 
Leander Monks, Judge. 

Action bj Daniel S. Wiggins and wife against 
William H. Thornbnrg and others to enjoin a 
sale under execution. Demurrers to the com- 
plaint were overruled, and defendants appeal. 
Reversed. 

Thompson, Marsh & Thompson, for appel- 
lants. Watson & Watson and J. L. Bngle, for 
tppellei 



DAILEY, J. This was an action instituted 
in the court below, in two paragraphs, in the 
first of which appellees allege, in substance, 
that on and before December 15, 1884, one 
Lemuel Wiggins was the owner of a certain 
tract of real estate, therein described, contain- 
ing 80 acres; that on said day said Lemuel 
and his wife, Mary, executed and delivered to 
the appellees a warranty deed, * conveying to 
them the fee simple of said real estate; that 
at the time of said conveyance the appellees 
were, ever since have been, and now are, hus- 
band and wife; that said deed conveyed to 
the appellees the title to said real estate, which 
they took and accepted, ever since have held, 
and now hold by entireties, and not otherwise; 
that appellees hold their title to safd real estate 
by said deed of Lemuel Wiggins, and not other- 
wise; that on the 24th day of April, 1877, 
Isaac R. Howard and Isaac N. Gaston, who 
were defendants below, recovered a judgment 
in the Randolph circuit court for the sum of 
1403.70 and costs against one John T. Bur* 
roughs and the appellee Daniel S. Wiggins as 
partners doing business under the firm name of 
Burroughs & Wiggins; that on May 12, 1886, 
said Howard and Gaston caused an execution 
to be issued on said judgment, and placed in 
the "hands of the appellant Thomburg, as sher- 
iff of said county, and directed him to levy the 
same on said real estate, and that 'said sherifT 
did, on the 25th day of May, 1886, levy said 
execution on said real estate, or on the one- 
half interest in value thereof taken as the prop- 
erty of said appellee Daniel 8 Wiggins, to sat- 
isfy said writ; that pursuant to the levy there- 
of said sheriff proceeded, by the direction of. 
said Howard and Gaston, to advertise said 
real estate for sale under said execution and 
levy to make said debt, and did on the 8th day 
of Jnne advertise the same for sale on the 
3d day of July, 1886, and will on said day sell 
the same unless restrained and enjoined from so 
doing by the court; that said Daniel S. Wig- 
gins lias no interest in said premises subject to 
sale thereon; that the appellees hold the title 
thereto as tenants by entireties, and not other- 
wise; that the sale of said tract on said exe- 
cution would cast a cloud on the appellees' title, 
etc The second para^^raph is the same as the 
first in substantial averments, except that in 
this paragrai^ the appeUees set out as a part 
thereof a copy of the deed under which they 



claim title to said real estate as such tenants 
by entireties. The granting clause of the deed 
is as follows: '*This indenture witnesseth that 
Lemuel Wiggins and Mary Wiggins, his wife, 
of Randolph county, in the state of Indiana, 
convey and warrant to Daniel S. Wiggins and 
Laura Belle Wiggins, his wife, in joint ten- 
ancy," etc Appellants separately and sever- 
ally demurred to each paragraph of the com- 
plaint, and their demurrers were overruled by 
the court, to which the appellants excepted, 
and, refusing to answer the complaint, judg- 
ment was rendered in favor of appellees on said- 
demurrers. Appellants appeal, assigning as er- 
rors the overruling of said demurrers, and urge 
that the appellees under the deed took as joint 
tenants, and hence that the husband's interest 
is subject to levy and sale upon execution. 

A joint tenancy is an estate held by two or 
more persons jointly, so that during the lives 
of all they are equally entitled to the enjoy- 
ment of the land, or its equivalent, in rents 
and profits; but upon the death of one his share 
vests in the survivor or survivors until there be 
but one survivor, when the estate becomes one 
in severalty in him, and descends to his heirs 
upon his death. It must always arise by pur- 
chase, and cannot be created by descent. Such 
estates may be created in fee, for life, or years, 
or even in remainder. But the estate held by 
each tenant must be alike. Joint tenancy may 
be destroyed by anything which destroys the 
unity of title. Our law aims to prevent their 
creation, and they cannot arise except by the 
instrument providing for such tenancy. Grif- 
fin V. Lynch, 16 Ind. 896. 9 Am. & Eng. 
Enc Law, 850, says: "Husband and wife are, 
at common law, one person, so that when realty 
vests in them both equally, * * * they take- 
as one person; they take but one estate, as a 
corporation would take. In the case of realty, 
they are seised, not per my et per tout, as 
joint tenants are, but simply per tout; both are 
seised of the whole, and, each being seised of 
the entirety, they are called tenants by the en- 
tirety,' and the estate is an estate by entireties. 
• • • Estates by entireties may be created 
by will, by instrument of gift or purchase, and 
even by inheritance. Each tenant is seised of 
the whole; the estate is inseverable, cannot 
be partitioned; neither husband nor wife can 
alone affect the inheritance; the survivor takes 
the whole.*' This tenancy has been spoken of 
as "that peculiar estate which arises upon the 
conveyance of lands to two persons who are at 
the time husband and wife, conmionly called 
'estates by entirety.' " As to the general fea- 
tures of estates by entireties there is little room 
for controversy, and there is none between 
counsel. Our statute re-enacts the common law. 
Arnold v. Arnold, 30 Ind. 305; Davis v. Clark, 
26 Ind. 424. Strictly speaking, estates by en- 
tireties are not joint tenancies (Chandler v. 
Cheney, 87 Ind. 391; Hulett v. Inlow, 57 Ind. 
412), the husband and wife being seised, not of 
moieties, but both seised of the entirety per 
tout, and not per my (Jones v. Chandler, 40 
Ind. 589; Davis v« Clark, supra; Arnold v» 
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Arnold, supra). It has been said by this court 
In some of the earlier decisions that no particu- 
lar words are necessary. A conveyance whi(^ 
would make two persons joint tenants will 
make a husband and wife tenants of the en- 
tirety. It is not eyen necessary that they be 
described as such, or their marital relation re- 
ferred to. Morrison y. Seybold, 92 Ind. 302; 
Hadlock y. Gray, 104 Ind. 596, 4 N. B. 167; 
Dodge y. Kinzy, 101 Ind. 102; Hulett y. Inlow, 
57 Ind. 414; Chandler y. Cheney, 37 Ind. 395. 
But the court has said that the general rule 
may be defeated by the expression of conditions, 
limitations, and stipulations in the conveyance 
which clearly indicate the creation of a differ- 
ent estate. Hadlock y. Gray, supra; Edwards 
y. Beall, 75 Ind. 401. Haying its origin in 
the fiction of conmion-law unity of husband 
and wife, the courts of some states have held 
that married women's acts extending their 
rights destroyed estates by entirety, but this 
court holds otherwise (Oaryer y. Smith, 90 Ind. 
226); and the greater weight of authority is 
In its fayor. Our decisions hold that neither 
alone can alienate such estate. Jones y. Chand- 
ler, supra; Morrison y. Seybold, supra. There 
can be no partition. Chandler y. Cheney, 37 
Ind. 391. A mortgage executed by the hus- 
band alone is yoid (Jones y. Chandler, 40 Ind. 
891), and the same is true of a mortgage exe- 
cuted by both to secure a debt of the husband 
(Dodge y Kinzy, 101 Ind. 106); and the wife 
cannot validate it by agreement with the pur- 
chaser to indemnify in case of loss arising on 
account of it (State y. Kennett, 114 Ind. 160, 
16 N. B. 173). A judgment against one of them 
is no lien upon it. Ditching Co. y. Beck, 99 
Ind. 250; McConnell y. Martin, 52 Ind. 434; 
Orthwein y. Thomas (111. Sup.) 13 N. E. 564. 
Upon the death of one, the survivor takes the 
whole in fee. Arnold v. Arnold, supra. The 
deceased leaves no estate to pay debts (Simpson 
y. Pearson, 31 Ind. 1); and during their joint 
lives there can be no sale of any part on ex- 
ecution against either (Carver v. Smith, supra; 
Dodge v. Klnzy, 101 Ind. 105; Hulett v. Inlow, 
57 Ind. 412; Chandler v. Cheney, supra; Davis 
v. Clark, supra; McConnell v. Martin, supra; 
Cox's Adm'r v. Wood, 20 Ind. 54). The stat- 
utes extending the rights of married women 
have no effect whatever upon estates by entire- 
ty. Carver v. Smith, 90 Ind. 223. Such estate 
is in no sense either the husband's or the wife's 
separate property. The husband may make a 
valid conveyance of his interest to his wife, 
because it is with her consent. Enyeart v. 
Kepler, 118 Ind. 34, 20 N. E. 539. The rule 
that husband and wife take by entireties was 
enacted in this territory in 1807, nine years be- 
fore Indiana was vested with statehood, and 
has been repeated in each succeeding revision of 
our statutes. It has thus been the law of real 
property with us for 86' years. Section 2922, 
Rev. St. 1881, provides that "all conveyances 
and devises of lands, or of any interest there- 
in, made to two or more persons, except as pro- 
vided in the next following section, shall be 
construed to create estates in conmion, and not 



in joint tenancy, unless it be expressed there- 
in that the grantees or devisees shall hold the 
same in joint tenancy and to the survivor of 
them, or it shall manifestly appear from the 
tenor of the instrument that it was intended to 
create an estate in joint tenancy." Section 2923 
provides that the preceding section shall not 
apply to conveyances made to husband and 
wife. Under a statute of the state of Michi- 
gan, similar in all its essential qualities to oui 
own, the court held that, "where lands are con- 
veyed in fee to husband and wife, they do not 
take as tenants in common" (Fisher v. Provin, 
25 Mich. 347), they take by entireties. What- 
ever would defeat the title of one, would de- 
feat the title of the other. Manwaring v. Pow- 
ell, 40 Mich. 871. They hold neither as ten- 
ants in common nor as ordinary joint tenants. 
The survivor takes the whole. During the 
lives of both, neither has an absolute inher- 
itable interest; neither can be said to own an 
undivided half. Insurance Co. y. Besh, Id. 241; 
Allen v. Allen^ 47 Mich. 74, 10 N. W. 113. 

While the rule of entireties was predicated 
upon a fiction, the legislative intent in this state 
has always been to preserve this estate, and 
has continued the peculiar statute for this pur- 
pose. Estates by entireties have been preserv- 
ed as between husband and wife, although joint 
tenancies between unmarried persons have been 
abolished, so aa to provide a mode by which a 
safe and suitable provision could be made for 
married women. Carver y. Smith, 90 Ind. 227. 
"Where a rule of property has existed for sev- 
enty years, and is sustained by a strong and 
uniform line of decisions, there is but little 
room for the court to exercise its judgment on 
the reasons on which the rule is founded. Such 
a rule of property will be overruled only for 
the most cogent reasons, and upon the strong- 
est convictions of its incorrectness. * •  It 
is evident that the legislature of 1881 did not 
intend to repeal the statutes establishing ten- 
ancies by entireties. Tliey simply intended to 
enlarge in some particulars the power of the 
wife, which existed already under the Acts of 
1852 and the years following.    It did 
not abolish estates by entireties as between hus- 
band and wife, but provided that when a joint 
deed was made to husband and wife they should 
hold by entireties, and not as joint tenants or 
tenants in common." Carver v. Smith, supra. 
In Chandler v. Cheney, 37 Ind., on page 396, 
the court says: "It was a well-settled rule at 
common law that the same form of words 
which, if the grantees were unmarried, would 
have constituted them joint tenants, will, they 
being husband and wife, make them tenants by 
entirety. The rule has been changed by our 
statute above quoted." The whole trend of au- 
thorities, however, is in the direction of pre- 
serving such tenancies, where the grantees sus- 
tain the relation of husband and wife, unless 
from the language employed in the deed it is 
manifest that a different purpose was intended. 
Where a contrary intention is clearly expressed 
in the deed, a different rule obtains. "A hus- 
band and wife may take real estate as joint ten- 
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antfl or tenants in common, if the instrument 
creating the title use apt words for the pfor- 
pose." 1 PresC Est. 132; 8 BL Ckmrn., Shars- 
wood's note; 4 Kent, Gomm., side pa^re 863: I 
Bish. Mar. Worn. § 616 et seq.; Freem. Coten. 
§ 72; Fladung y. Rose, 68 Md. 13-24. "And in 
case of devise and conveyances to husband and 
wife together, though it has been said that they 
can take only as tenants by entireties, the pre- 
TsiHng rule is that, if the instrument expressly 
so provides, they may take as joint tenants or 
tenants in common." Stew. Husb. & Wife, SS 
307-^10; Tied. Real. Prop. S 244. "And as by 
common law it was competent to make hus- 
band and wife tenants in common by proper 
words in the deed or devise," etc. (Hoffman 
v. Stigers, 28 Iowa, 310; Brown v. Brown, 133 
Ind. 476, 32 N. B. 1128), "so it seems that hus- 
band and wife may by express words be made 
tenants in common by gift to them during cov- 
erture" (McDermott v. French, 15 N. J. Eq. 
SO). In Hadlock v. Gray, 104 Ind. 509, 4 N. 
E. 167, a conveyance had been made to Isaac 
Cannon and Mary Cannon, who were husband 
and wife, during their natural lives, and the 
court say: 'The language employed in the 
deed plainly declares that Isaac Cannon and 
Mary Cannon are not to take as tenants by 
entirety. The result would follow from the 
provision destroying the survivorship, for this 
is the grand and essential characteristic of such 
a tenancy. * * ^ The whole force of the lan- 
guage employed is opposed to the theory that 
the deed creates an estate in fee in the husband 
and wife." The court further say: "It is true 
that where real property is conveyed to husband 
and wife jointly, and there are no limiting 
words in the deed, they will take the estate as 
tenants in entirety. * • • But, while the 
general rule is as we have stated it, there may 
be conditions, limitations, and stipulations In 
the deed conveying the property which will 
defeat the operation of the rule. The denial of 
this proposition involves the affirmation of the 
proposition that a grantor is powerless to limit 
or define the estate which he grants, and this 
would confiict with the fundamental principle 
that a grantor may for himself determine what 
estate he will grant. To deny this right would 



be to deny to parties the right to make their 
own contracts. It seems quite dear upon prin- 
ciple that a grantor and his grantees may limit 
and define the estate granted by the one and 
accepted by the other, although the grantees 
be husband and wife." The court then adopts 
the language of Washburn (1 Washb. Reed 
Prop. 674) and Tiedeman, supra. In Edwards 
V. Beall, supra, the court hold that when lands 
are granted husband and wife as tenants in 
common they will hold by moieties, as other 
distinct and individual persons would do. If, 
as contended by appellees, the rule prevail that 
the same words which, if the grantees were un- 
married, would have constituted them joint ten- 
ants, will, they being husband and wife, make 
them tenants by entireties, then it would re- 
sult as a logical conclusion that husband and 
wife cannot be joint tenants, because by this 
rule, words, however apt or appropriate to cre- 
ate a joint tenancy, would, in a conveyance to 
husband and wife, result in an estate by en- 
tireties; joint tenancy would be superseded or 
put in abeyance by the estate created by law, 
— ^tenancy by entirety. The result of such rea- 
soning would be to destroy the contractual pow- 
er of the parties where this relationship be- 
tween the grantees is shown to exist. Any 
other process of reasoning would carry the rule 
too far, and we must hold it modified to the ex- 
tent here indicated. Husband and wife, not- 
withstanding tenancies by entirety exist as they 
did under the common law, may take and hold 
lands for life, in joint tenancy or in common, 
if appropriate language be expressed in the deed 
or will creating it; and we know of no more 
apt term to create a joint tenancy in the gran- 
tees in this estate than the expression "convey 
and warrant to Daniel S. WiggriuB and Laura 
Belle Wiggins in joint tenancy." These words 
appear in the granting clause of the deed con- 
vesring the land in question, and the estate ac- 
cepted and held by the grantees is thereby lim- 
ited, and they hold, not by entireties, but in 
joint tenancy. A joint tenant's interest in prop- 
erty is subject to execution. Freem. Ex'ns, 
125. Judgment reversed, with instructions to 
the circuit court to sustain the demurrer to 
each paragraph of the complaint. 
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GREGORY ▼. PIERCE. 

(4 Mete 478.) 

Supreme Judicial Court of MassachnsettB. 

1842. 

Assnmpeit on a promissory note, signed by 
the defendant in tbe presence of an attesting 
witness, dated October 6tli, 1825, and pay- 
able to Putnam & Gregory, itartners, of whom 
the plaintiff Is surviyor. 

The case waa snbmitted to the coort of 
common pleas, on an agreed statement of 
fkcts, as follows: 'The defendant was mar- 
ried to Yamey Pierce, Jr., in 1806, who, In 
1816, became insolTent, and left her and went 
out of the commonwealth, and did not return 
till 1818, when he came back and remained 
with ner about a week. He then left her 
and went to Ohio, where he remained till his 
death in 1832. He made no provision for 
the support of his wife and family, after he 
left her In 1816; but she supported herself 
and family, after he left her, by her own 
labor, contracting debts and making contracts 
in her own name. Putnam & Gregory em- 
ployed her to do work for them, and supplied 
her with necessaries for the support of her- 
self and family; and the note in suit was 
given for the balance of account between the 
parties." 

The court of common pleas rendered judg- 
ment for the plaintiff, and the defendant ap- 
pealed to this court 

Wells & Davis, for plaintifC. Mr. Brooks, 
for defendant 

SHAW, 0. J. The principle is now to be 
considered as established In this state, as a 
Becessary exception to the rule of the com- 
mon law, placing a married woman under 
disability to contract or maintain a suit, that 
where the husband waa never within the 
commonwealth, or has gone beyond its juris- 
diction, has wholly renounced his marital 
rights and duties, and deserted his wife, she 
may make and take contracts, and sue and be 
sued in her own name, as a feme sole. It Is 
an application of an old rule of the common 
law, which took away the disability of cover- 
ture when tJie husband was exiled or had ab- 
jured the realm. Gregory v. Paul, 15 Mass. 
31; Abbot V. Bayley, 6 Pi<^ 89. In the lat- 
ter case, it was held, that in this respect, the 
residence of the husband in another state of 
these United States, was equivalent to a res- 
idence in any foreign state; he being equally 
beyond the operation of the laws of the com- 
monwealth, and the jurisdiction of its courts. 

But, to accomplish this change in the civil 
relations of the wife, the desertion by the 
husband, must be absolute and complete; it 
must be a voluntary separation from and 
abandonsMmt of the wife, embracing both the 



fact and intent of the husband to renounce 
de facto, and as far as he can do it, the mar- 
ital relation, and leave his wife to act as a 
feme sole. Such is the renunciation, coupled 
with a continued absence in a foreign state 
or country, which is held to operate like an 
abjuration of the realm. 

In the present case, the court are of opin- 
ion, that the circumstances stated are not 
sufficient to enable the court to determine 
whether the husband had so deserted his 
wife, when the note in question was given. 
The only facts stated are, that he was in- 
solvent when he went away; that he was 
absent residing seven or eight years in Oliio; 
that he made no provision for his wife and 
her family, after 1816; and that she support- 
ed herself and them by h&r own labor. But 
it does not appear that he was of ability to 
provide for her; that he was not In corres- 
pondence with her; that he declared any in- 
tention to desert her, when he left or mani- 
fested any such intention afterwards; or 
that he was not necessarily detained by sick- 
ness, imprisonment or poverty. 

The fact of desertion by a husband may be 
proved by a great variety of circumstances 
leading with more or less protiabillty to that 
conclusion; as, for instance, leaving his wife, 
with a declared Intention never to return; 
marrying another woman or otherwise living 
in adultery, abroad; absence for a long time, 
not being necessarily detained by his occupa- 
tion or business, or otherwise; making no pro- 
vision for his wife, or wife and family, being 
of ability to do so; providing no dwelling or 
home for her, or prohibiting her from follow- 
ing him; and many other circumstances tend- 
ing to prove the absolute desertion before 
described. The general rule being that m 
married woman cannot make a contract or be 
sued, the burden of proof is upon the plain- 
tifT to show that she is within the exception. 
In an agreed statement of facts, such fact of 
desertion, using this term In the technical 
sense above expressed, as a total renunciation 
of the marriage relation, must be agreed to, 
or such other facts must be agreed to, as to 
render the conclusion Inevitable. If the facts 
stated are all that can be proved In the case, 
the court would consider that the plaintUT 
had not sustained the burden of proof, and 
therefore could not have judgment See Wil- 
liamson V. Dawes, 9 Bing. 292; Stretton t. 
Bushnacfa, 4 Moore & S. 678, 1 Bing. 139; 
Bean v. Morgan, 4 McOord, 148. . But ap- 
prehendini: that the statement may have been 
agreed to, under a misapprehension of the 
legal effect of the facts stated^ and that oUier 
evidence may exist the court are of opinion, 
and do order, that the agreed statement of 
facts be discharged, and a trial had at the 
bar of the court of common j^eaa. 
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PASTRIDOB et iL T. STOCKEB et iL 

(36 y t loa) 

Supreme Court of Vermont Windsor. Feb. 

Term, 1863. 

Appeal from chancery coart, Windsor 
coanty. 

William W, Howard and Julius Cod- 
rerse, for the orators. 

Andrew Tracjr, for the defendant Ward- 
ner. 

KELLOGG,.!. The proof of theezlstence 
of the partnership of the orators at the 
time when their account against Mrs. 
Adelia A.Howard, the wife ofKalph How- 
ard, one of the defendants, accrued, rests 
upon the second deposition of Edson E. 
Plimpton, one of the orators. This dep- 
osition was filed in the clerk's office on the 
26th of August, 1861, and, on the 16th of 
September following, the defendant Ward- 
ner, who is the only defendant who ap- 
peared and answered In this cause, filed a 
motion to suppress the deposition for rea- 
sons assigned. It appears that on the Ist 
of October following, the solicitor for the 
orators gave a written notice to the de- 
fendant's solicitor to proceed to a hearing 
on this motion before the final hearing on 
the merits of the case, so that, in case of 
the suppression of the deposition, the ora- 
tors ml|3;ht have an opportunity to retake 
it before the final hearing. This motion 
was not pressed forward by the defendant 
until the final hearing at the December 
Term, 1861. Three of the reasons assigned 
for the allowance of this motion relate to 
mere formal irregularities in the taking, 
signing, and certifying of the deposition ; 
and a deposition ouerht not to be sup- 
pressed for a failure to comply with the 
rules in a mere matter of form, unless such 
failure proceeds from bad faith, rather 
than from accident and mistake. 
The only ground upon *which such a *110 
motion should be allowed is that of 
preventing injury and advancing Justice; 
and it is apparent that to suppress testi- 
mony for inaccuracies of form merely 
would lead to neither of these results. 
The remaining reason assigned for the al- 
lowance of this motion is that the witness 
did not answer certain cross interroga- 
tories proposed by the defendant, but we 
think that the witness answered with rea- 
sonable fulness to all of the cross inter- 
rogatories which are specified as being in- 
sufficiently answered, and that this objec- 
tion is not well taken in fact. A motion 
to suppress testimony is, under ordinary 
circumstances, addressed wholly to the 
discretion of the chancellor, and is one of 
those incidental questions in practice 
which must rest mainly in discretion. 
Such questions are ordinarily not revisa- 
ble even upon chancery appeals, Lovejoy 
V. Churchill, 29 Vt. 151. The chancellor 
having overruled this motion, and, for 
aught that appears in the case, having 
clone this in the strict and proper exercise 
of his discretion, we find no occasion to re- 
\lae his decision. Even if this question 
could be raised on appeal from his decision, 
we should be entirely satisfied to hold that 
a motion to suppress testimony, after a 
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notice from the adverse party to bring it 
on before the hearing in chief, should be 
so brought on, or that it should not be en- 
tertained on the hearing in chief. We re- 
gard the decision of the chancellor over- 
ruling this motion as being a very proper 
application of his discretion to the facts 
and circumstances of the case. 2 Daniell's 
Ch. Pr., (Perkins Ed.) 1188; Underbill v. 
Van Cortlandt, 2 Johns. Gh. R., 845; Skin- 
ner v. Dayton, 6 Johns. Ch. R. 191; 8 
Greenl. Ev., §§ 352, m:i. 

This preliminary question being thus 
disposed of, the orators' proof of the exist- 
ence of their partnership during the time 
when their account n gainst Mrs. Howard 
accrued becomes full and satisfactory; for 
it appears by this deposition that the ora- 
tors' firm or partnership was formed on 
the Ist of September, 1859, and was not 
changed after that time until this account 
had accrued. Although the first of the 
written articles of partnership provides 
that the partnership was to continue for 
three years from the 14th of January, 1860, 
yet those articles were made on 
•111 'the. 1st of September, 1859, and re- 
cite that the partners had at that 
time contributed distinct sums to the cap- 
ital stock, and the partnership appears to 
have had an actual existence from that 
time. This fact of the actual existence of 
the partnership previous to the 14th of 
January, 1860, should control any appar- 
ent ambiguity arising from the provisions 
of the first article ; but that article in terms 
refers to the time of the duration or con- 
tinuance of the partnership and not to 
the time of its commencement, and, thus 
construed, it is entirely consistent with 
the orators* claim that their partnership 
actually commenced on the 1st of Septem- 
ber, 1859. 

In the court of chancery the defendant 
Wardner alone appeared and made defence 
in this case, and the orators* bill was taken 
as confessed by each of the other defend- 
ants. Since the suit was removed to this 
court by appeal, the deaths of William B. 
Partridge, one of the orators, and of Nic- 
anor Kendall and Mrs. Adelia A. Howard, 
t^o of the defendants, have been duly sug- 
gested, and the suit is now prosecuted by 
the surviving orators against the surviv- 
ing defendants. 

The case presented by the orators* bill 
as a ground for the relief prayed for de- 
pends entirely upon the facts which should 
be treated as established by the testimony. 
We have not been able to arrive at entire 
unanimity of opinion in respect to some 
of the facts which are controverted, but, in 
the judgment of a majority of the court, 
the results of the testimony establish, with 
reasonable distinctness and certainty, the 
following facts, viz: Mrs. Adelia A. How- 
ard, the wife of the defendant Ralph How- 
ard, commenced in the fall of 1856, to carry 
on the millinery business in the village of 
Windsor in her own name. Her husband 
appears to have advised her not to go in- 
to this business before she engaged in it, 
but, by his conduct, if not by his express 
declarations, he consented that the busi- 
ness should be commenced, carried on, and 
managed in her name. He was engaged 
in the business and trade of a tailor, and 
his declarations as well as hers show that 
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It was the undentajidlns between them 
that the millinery business shoald be car- 
ried on as m separate and distinct 
'business from his, and that she was *11S 
not to ase or pledge his credit in 
managing the basiness. Accordingly, she 
leased rooms for the purpose of carrying 
on the business and paid the stipulated 
rent for the rooms so leased, and when slie 
and her husband were occupying rooms in 
the same building,*— the one for the milli- 
nery and the other for the tailoring busi- 
ne8S,~they each separately paid their re- 
spective proportions of the rent. The en- 
tire millinery business was conducted in 
her name and under her peraonaJ manage- 
ment. She bought and sold thA goods and 
controlled the business of her shop, and 
employed the hands at work in it, and set- 
tled with and paid them from time to 
time. She usually went to Boston in the 
spring and fall of each year to make pur- 
chases of goods and stock for her shop, 
and frequently ordered goods from the 
parties with whom she dealt in Boston 
to be forwarded to her by express ; and 
the goods came invariably in packages 
marked with or addressed to her name. 
Money was obtained by her for the pur- 
pose of making purchases of goods and 
stock for her shop when she went to Bos- 
ton from time to time as above stated, on 
notes discounted at thebank in the village 
in which she was carrying on the busi- 
ness; and these notes were, except in a sin- 
gle case, signed by her as principal, while 
the name of her husband appears upon only 
one of them. All of these notes were paid 
either by her, or out of money which she 
furnished from the proceeds of the business 
of her shop. All of the purchases made 
for her shop were made on her credit, and 
not upon her husband's; and, when he and 
she dealt with traders in the vicinity, sep- 
arate accounts were kept by such traders 
with her and with him. He furnished 
some goods for the millinery shop at dif- 
ferent times, and perhaps rendered other 
asfiistance to his wife in carrying on her 
business, but it is quite clear from the tes- 
timony that tbe amount of his contribu- 
tions or advancements to the millinery 
shop was not large, and that he was fully 
repaid for the same by money or other 
property taken from the shop. She con- 
tinued to carry on the millinery business 
from the time of commencing the same as 
above stated up to some time in Janu- 
ary, 1860, when, by reason of her 
failing 'health, she became confined *118 
to the bouse, and was unable to 
personally superintend the shop. While 
she was thus carr^^lng on this business, 
she was accustomed to buy goods for 
her shop of the orators, who were import- 
ers and manufacturers of silk and straw 
inillinery goods in'Boston; and, when she 
flrst conjuionced pnrcliasing such goods 
of the orators, she represented to them 
that she was doing business by herself, 
without receiving any help from her hus- 
band. For the goods which she pur- 
chased of the orators, they gave credit to 
her only, and not in any manner or part 
to him. At the time of the commencement 
of this suit, she was indebted to the ora- 
"^ors on account of millinery goods sold 
id furnished by them to her, previous 



to the transfer made by her husband to 
the defendant Wardner, in the sum of 
$127.26. Many of the goods so furnished 
by the orators to her were in the millinery 
shop when the goods in that shop were 
transferred by her husband to the defend- 
ant Wardner. We are irresistibly led to 
the conclusion that, as between her and 
her husband the millinery business should 
be regarded as entirely separate from his 
business; and that this was the express 
understanding between them at the com- 
mencement and during the entire continu- 
ance of that business. Upon this part of 
the case, the actions and conduct of Mrs. 
Howard and her husband are even more 
convincing and are justly entitled to more 
influence, than their declarations. He suf- 
fered her to set up the business in her own 
name, and to manage it at her own dis- 
cretion. He had nothing to do with mak- 
ing the purchases, or keeping the ac- 
counts, or paying the debts of the busi- 
ness, and he never had any communica- 
tion with those of whom she made her 
purchases, and never discovered any inter- 
est in the state of their accounts; and 
when he had the temporary charge of the 
millinery shop, in the sickness or absence 
of his wife, he represented to others that 
he was taking care of the business for his 
wife, and that he carried to her all the 
money which he received in the business 
of that shop. His actions and conduct 
can be interpreted only by the fact that he 
consented to the setting up of this milli- 
nery business by his wifeaa a distinct 
*114 and separate business from his, *and 
that there was a distinct under- 
standing between them that he was not 
to have any thing to do with that busi- 
ness. This view of the facts, if it needed 
corroboration from his co temporary dec- 
larations, is strongly supported by his 
declarations as proved by the testimony 
of Messrs. Steams, Winn, Ensworth, Ken- 
dall and Simonds. Soon after the com- 
mencement of Mrs. Howard's sicknesu, 
and early in February, 1860, she sent a 
message to the orators, through Mr. Ken- 
dall, desiring them to secure their claim 
against her on the goods then remaining 
in the millinery shop ; and, in consequence 
of this request, they sent forward their 
account against her to an attorney, who 
caused the goods to be attached on a writ 
in favor of the orators against her hus- 
band. This attachment appears to have 
been made without specific instructions 
from the orators, and solely for the pur- 
pose of creating a lien upon the goods. 
But this attachment was wholly ineffect- 
ual, because the orators were not in a sit- 
uation to assert any debt against her hus- 
band,— the goods which made up their ac- 
count not having been sold to him nor on 
his credit. The debt due to them rested 
on a sale made to his wife, and a credit 
exclusively given to her. So far as this 
case depends upon the orators* rights 
against him and his wife, there can be no 
doubt whatever that the stock and as- 
sets of her business should be held appli- 
cable to the payment of the debts of that 
business. He knew that his wife began this 
business without capital, and must have 
known that she was procuring goods on 
credit. For the debt due to the orators 
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they have no remedy against either him 
or her at law ; and, by his acquieBcence 
and consent, they have been placed In a 
sitnation in which they can enforce no 
claim for the debt doe to them except 
against the stock and proceeds of the 
business. He allowed this coarse of deal- 
ing; and this is snfflcient to prevent him 
from holding the property against the 
claims of the creditors of the basiness. 
Even if he was liable at law for the debts 
of the basiness, a court of equity would 
relieve him, at least, to the extent of mak- 
ing the funds in the trade applicable to 
the payment of the debts. 2 Story's £q. 
Jarisp., (Bedfield's Ed.,) § 13S7, note 
8. In Kichardson, Adm*n *y. Es- MIS 
tate of Merrill et al., 82 Yt. 27, the 
right of the wife to her separate property, 
whether acquired before or during cover- 
ture, and, in the latter case, whether the 
acquisition is the result of gift or inherit- 
ance, or is the product of her own per- 
Bonal earnings, is distinctly recognized; 
and REDFIE1.D, Gh. J., in delivering the 
opinion of the court, says that " in every 
Ruch case, she will hold against the hus- 
band and his heirs, and generally against 
his creditors, so long as the husband al- 
lows the wife to keep the property sepa- 
rate from the general mass of his own es- 
tate, although his own name may be used 
in the formal conduct of the business, un- 
less in the case of creditors this may lead 
to a false credit on the part of the hus- 
band." It appears from the testimony 
that Mrs. Howard, very soon after the 
commencement of her sickness, indicated 
her desire and intention to charge the 
property belonging to the millinery shop 
with the payment of the debt due to the 
orators, and no question is made upon 
the tecrtimony In respect to this fact. Al- 
though she could not bind herself by a 
per84:>nal contract, yet she may conclu- 
sively bind her separate property for the 
payment of her debts, and a court of eq- 
ni-^ will bold her separate proi>erty lia- 
ble for her debts. 1 Spence Eq. Juris. 
595-598; Taylor v. Shelton, 30 Coun. 122; 
Yale T. Dederer, 18 New York 265,-8. C, 
22 New York 460; Owens t. Dickenson, 
Craig and Ph. 48; 2 Story's Eq. Jurisp., 
(Redfleld's Ed.), § 1397, note 2, $ 1401a. 

The goods and other property in the 
millinery shop were on the 9th of Febru- 
ary, 1860, and within a very few minutes 
previous to the attachment of the same 
on the writ of the orators against the de- 
fendant Ralph Howard as above stated, 
delivered by him into the possession of the 
defendant Wardner to be held as security 
for his indebtedness to said Wardner upon 
book account, notes, and otherwise. This 
indebtedness appears to have commenced, 
and wholly to have accrued, after Janu- 
ary, 1855, and no inconsiderable part of it 
accrued before Mrs. Howard commenced 
the millinery business. Its total amount 
on the 9th of February, 1860, was f 436.09. 
The defendant Wardner can stand in no 
more favorable position against the 
M16 claim of the ^orators than that oc- 
cupied by Mr. Howard, unless he is 
to be treated as being justified in giving 
credit to him in reliance on the stock of 
the millinery shop. During the greater 



part of the time in which Mrs. Howard 
carried on this business, her shop or place 
of business was in the immediate vicin- 
ity of the store of the defendant Wardner; 
and he admits in his testimony that she 
superintended the millinery business most- 
ly, so far as he observed It. The occa- 
sional acts of her husband in superintend- 
ing and managing the business in her ab- 
sence are not sufficient to raise a doubt 
that, when she was at home, the buBiness 
was exclusively managed and conducted 
by her, as much as if she had been a feme 
sole. The defendant Wardner must have 
known that she had no capital, and the 
manner in which the business was con- 
ducted was such as to put him on Inquiry 
before advancing property on the credit of 
the goods. If he had made such inquiry, 
he would have discovered that the goods 
which came to the shop were in packages 
marked with her name,— that the entire 
business of the shop was conducted and 
managed by her,— that the other mer- 
chants in the same village kept accounts 
with her separate from the accounts kept 
with her husband,— and that her husband 
had nothing to do in supplying her shop 
withgoods,or in carrying on its business. 
Mr. Wardner must be taken to be affected 
with notice of the manner in which the 
business of the millinery shop was in fact 
carried on, because his situation and op- 
portunities for observation were such as 
to justify the belief that he must have 
known all about it. We think that, hav- 
ing notice of the manner in which the busi- 
ness of the shop was conducted, he was 
not justified in giving credit to her hus- 
band on account of the stock and proper- 
ty of that shop, and that he has no right 
to a lien upon that stock and property, 
derived from the assignment to him by her 
husband, which can be considered effectual 
against her creditors who supplied goods 
to the shop. His claim to such a lien, if 
valid at all, must be treated as limited to 
the ultimate profits of the business after 
the payment of its debts. The asserted 
equi^ of the husband to the goods on the 

ground that she had been supported 
•117 by him while *she was carrying on 

the business, and that by his person- 
al assistance and otherwise he had con- 
tributed to the carrying on of the busi- 
ness, is not, in our judgment, entitled to 
stand against the right of her creditors. 
It would have been his duty to have sup- 
ported her, without any reference to the 
millinery business which she carried on ; 
and that business doesnot appear to have 
been a charge upon his credit or capital to 
any appreciable extent. The business 
seems to have been remunerative and prof- 
itable while managed by his wife, and we 
are unable to resist the conviction that he 
derived benefits from it more than suffi- 
cient to satisfy him for all of the contribu- 
tions in time, expenses, and property which 
he gave to it. The defendant Wardner 
stands in the position of an assignee for 
the security of a pre-existing debt, with 
notice of the real character of the business 
of the millinery shop and of the manner in 
which its stock and property had been ac- 
quired. He must be treated as holding 
the property subject to the equities which 
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would attach to it in the hands of Mr. 
Howard, his assignor: or as between hie 
assignor and the orators. 

On eqaity principles, therefore, the stock 
and property in the mlUlnery shop must 
be treated as the separate property of Mrs. 
Howard. It resulted from her credit and 
her earnings, under the sanction and per- 
mission of her husband, and should be held 
liable for her debts, and subject to the de- 
mands affecting it. The facts which we 
regard as established by the testimony in 
the case are In substance alleged In the 
orators' bill as the ground of their equity 
and right to relief. On these facts, the or- 
ators are to be regarded in equity as her 
creditors, and we think that they have a 
right to have her separate property ap- 

glied in payment of their debts against 
er. Their right as creditors to this ap- 
plication of the stock and property in the 
shop is not limited to the goods which 
they furnished, but extends to all the 
goods in the shop which were acquired 
upon her credit and by her earnings, be> 



cause the entire stock and property waa 
her separate property, and she clearly In- 
dicated an intention to charge the whole 
property with the payment of the 
debt due to the orators. We are *not *118 
called on to adjust any question of 
priority between her creditors in the appli- 
cation of her assets to the payment of her 
debts, because the orators are the only 
creditors of hers who are before the court. 
The decree of the chancellor, pro form» 
dismissing the orators' bill, is reversed, and 
the cause is to be remanded to the court 
of chancery with directions to enter a de- 
cree in favor of the orators, providing for 
the application of the stock and property 
of the millinery shop, or of the proceeds of 
the same, as the separate property of Mrs. 
Howard, in satisfaction of the orators* 
debt against her, and for the taking of 
such accounts as may for this purpose be- 
come necessary, and allowing to the ora- 
tors, as against the defendants Wardner 
and Ralph Howard, their costs in the 
court of chancery and in this court. 
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MABTTN T. DWBLLY et aLX 

(6 Wend. 9.) 

Oonrt for the Gocrection of ISrron of New 
York. Dec, 1830. 

J. Graiy, for appellant S. SteyenB and D. 
Bnssell, for respondents. 



SUTHEBLAND, J. The general question 
presented by this case is, whether a deed of 
a feme coyert, not executed and acknowledg- 
ed according to the provisions of the statute 
(1 R. L. 869), and therefore yoid and Inopera- 
tiye at law, Is to be considered and treated 
In a oomrt of equity as a valid agreement to 
convey, the specific performance of which win 
be decreed as against the feme covert or 
her heirs. 

By the common law a femA .covert could 
not by uniting with her husband in any deed 
or conveyance, bar herself or her heirs of 
any estate of which she was seised In her own 
right, or of her right of dower in the real es- 
tate of her husband. This disability is sup- 
posed to be founded in the principle that the 
separate legal existence of the wife Is sus- 
pended during the marriage, and is strength- 
ened by the consideration that from the 
nature of the connection, there is danger that 
tbe Influence of the husband may be im- 
properly exerted, for the purpose of forcing 
the wife to part with her rights in his favor. 
The law therefore considers any such deed 
or conveyance as the act of the husband only, 
although the wife may have united in it, and 
restrained its operation to the husband's in- 
terest in the premises, and gives to it the 
same effect as though he alone had executed 
the conveyance. 

The only mode in which a feme covert could 
at common law convey her real estate, was by 
anltlngwlthherhusiband in levying a fine. This 
Is a solenm proceeding of record, in the face 
of the court, and the judges are supposed to 
watch over and protect the rights of the wife, 
and to ascertain by a private examination 
that her particiimtion in the act is voluntary 
and unconstrained. This is the principle up- 
on which the efficacy of a fine is put by most 
of the authorities. 8 Cruise, Dig. 153, tit 
3S, c 10; 2 Inst 515; 1 Vent 121a. But 
whatever may be the foundation of the doc- 
trine, it is now fully established. 

Our statute declares that no estate of a 
feme covert residing in this state shall pass 
by her deed, without a previous acknowledg- 
ment made by her befdre a proper officer 
apart from her husband, that she executed 
such deed freely without fear or compulsion 
of her husband. 1 B. L. 369. This provision, 
it will be observed, Is an enlargement and 
not a restraint of the common law powers 
of a feme covert It authorixes a less formal 

1 Irrelevant parts omitted. 



mode of conveyance than was known to the 
common law. It gives to her deed, when 
duly acknowledged, the same power and ef- 
fect as a fine; but if not acknowledged ac- 
cording to the directions of the statute, it de- 
clares that no estate shall pass by it It 
leaves it as it would have stood at the com- 
mon law, if the statute had never been pass- 
ed, absolutely void and inoperative. 

It was conceded that such must be the con- 
sequence at law; but it was contended that 
a court of equity would consider it as an 
agreement to convey, and if It was shown to 
have been volimtarily made for a valuable 
consideration, would compel the wife or her 
heirs specifically to perform It This doctrine 
appears to me to be unsound In principle and 
unsupported by any color of authority. A 
feme covert, by the principles of the common 
law, is not only Incapable of conveying her 
real estate by deed, but she cannot, as a gen- 
eral rule make a valid contract of any de- 
scription in relation either to real or personal 
property. This disability results from the 
nature of the matrimonial connection. In 
contemplation of law, the wife Is hardly con- 
sidered as having a separate legal existence. 
She and her husband constitute but one per- 
son. She cannot bind either her husband or 
herself by any contract She may execute a 
naked power, and as to her separate estate, 
that is, such estate, either real or personal, 
as is settled on her for her separate use, with- 
out any control over it on the part of her 
husband, a court of chancery for certain pur- 
poses will consider her a feme sole, and her 
contracts in rdation to it may be binding 
(5 Day, 496; 2 Kent, Ck>mm. 137-141; 1 
Johns. Oas. 450; 3 Johns. 77; 17 Johns. 54S); 
but her own lands, or her right of dower in 
the lands of her husband are not her separate 
estate, within the meaning of this rule. It 
certainly will not be contended that the con- 
veyance in this case can have any greater 
effect than an express covenant on the part 
of the husband and wife to convey; and I 
apprehend that an examination of the cases 
will show that such a covenant made during 
coverture would be absolutely void against the 
wife and her heirs, both at law and in equity. 
The greatest extent to which the English 
courts have ever gone. Is to hold that an ac- 
tion would lie against a wife after the death 
of her husband, upon a covenant of war- 
ranty contained in a fine, executed by her and 
her husband, though she was a feme covert 
when it was levied. This was held in the 
case of Wotton v. Hele, 2 Saund. 178, and 1 
Mod. 290. It was also held in some of the 
earlier cases, that if baron and feme joined 
In a lease for years by indenture of the wife's 
land, and she accepted rent after his death, 
she was liable to the covenants in the lease. 
Greenwood v. Tyber, Gro. Jac 563, 564; 2 
Saund. 180, note 9. The acceptance of the 
rent is a confirmation of the lease, and may 
be considered equivalent to a new execution 
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end deUrery, though the wife was at liberty, 
after her husband's death, to ayoid or affirm 
It if she had chosen. 

The doctrine that a wife is bonnd by her 
covenant of warranty, entered into during 
coverture, is considered by Chancdlor Kent 
(2 Kent, Comm. 140) as at war with the es- 
tablished principle of the common law; that 
she is incapable of binding herself by any 
contract; and a contrary doctrine has been 
expressly held, both in this state and in 
Massachusetts (Fowler v. Shearer, 7 Mass. 21; 
Colcord V. Swan, 7 Mass. 291). In these cases 
it was observed, -that although the deed of a 
married woman is ipso facto void by the com- 
mon law of England, yet by the immemorial 
usage of Massachusetts it would pass her es- 
tate, and she would be estopped by her coven- 
ants, though no action would lie against her 
for a breach of them. But the supreme court 
of this state, in Jackson v. Vandertieyden, 17 
Johns. 167, went still further, and held that 
a feme covert not only was not liable to an 
action on the covenants contained in a deed 
executed and acknowledged according to the 
statute, by her and her husband, but that 
she was not estopped by her covenant from 
setting up any outstanding title to the premis- 
es, or any other defence. Chief Justice Spen- 
cer, in delivering the opinion of llie court 
observed, that it was a settled principle of 
the common law, that coverture disqualifies 
a feme covert from entering into a contract 
or covenant personally binding upon her. She 
may at common law pass her real property 
by a fine duly levied; and under our own 
statute, she may also in conjunction with her 
husband, on due examination before a com- 
petent officer, convey her real estate; but 
such deed cannot operate as an estoppel to 
her subsequently acquired interest in the 
same land. 

niere is a class of cases in which, where the 
husband had expressly covenanted that bis 
wife should join in a fine of her real estate, 
he has been decreed specifically to perform his 
covenant, or to suffer imprisonment by way 
of penalty. Griffin v. Taylor, Toth. 106; Bar- 
rington v. Horn, 2 Eq. Gas. Abr. 17, pL 7; 
Hall V. Hardy, 3 P. Wms. 187; Morris v. 
Stephenson, 7 Yes. 474; Withers v. Phochard, 
cited in Morris v. Stephenson. In most of 
those cases, however, it did not appear that 
the wife had refused to unite in the fine; and 
the only reason on which the decisions are 
put, is, that it is to be presumed she was con- 
sulted by her husband before he entered Into 
the covenant, and gave her assent to it Lord 
Cowper, however, questioned this doctrine in 
Outread v. Bound, 4 Yhier, Abr. 203, pL 
4, cited in 1 FonbL 293, note 7» as did the 
master of the rolls in Daniels v. Adams, 
AmbL 495. Its soundness was also denied by 
Chief Baron Gilbert In his Lex Prsetoria, 
245, and most pointedly by Lord Eldon, in 
Emery v. Wade, 8 Ves. 514, and in Martin 

^^itdiell, 2 Jac. & W. 425. It was conceded 



by the counsel and by Sir Thomas Phmier, 
the master of the rolls, that such was not 
the law at this day. The same opinion had 
been previously expressed by the same learn- 
ed Judge, in Howell v. George, 1 Madd. Ch. 
le. 

The case of Baker v. Childs, 2 Vem. Ct 
is the only one which I have been able to 
find which contains the slightest Intimation 
that a feme will be decreed specifically to 
execute an agreement made by her during 
coverture. The whole report of that case is 
this: "Where a feme covert by agreement 
made with her husband, is to surrender or 
levy a fine, though the husband die before 
It be done, the court will by decree compel 
the woman to perform the agreement'* No 
facts or circumstances are stated. Whether 
It was an ante-nuptial agreement between the 
husband and wife, or an agreement made by 
them with some third person, it is difficult to 
discover. It is altogether too loose and bald 
a case to be entitled to any consideration; and 
it is said of that case, in 1 £q. Cas. Abr. 
62, pL 2, that upon looking into the register's 
minutes, It appeared that the court made no 
decree in it; but it was, by consent referred 
to Mr. Serjt Rawlinson for his ai1>itiatlon. 
It is in no point of view, therefore, an au- 
thority. The case of Boupe v. Atkinson, 
Bumb. 163, dted by the counsel for the ap- 
pellants, was this: A lease for a term of 
years was assigned to the trustees before 
nuirriage, in trust that they should make 
leases for the benefit of the husband and 
wife. After marriage, the husband and wife 
assigned the lease to one Sparke for a valu- 
able consideration. After the death of the 
husband, the widow brought her bill against 
Sparke, to be levied against this assignment 
made during coverture, on the ground that 
no fine had been levied. It was held that the 
assignment by the cestuis que trust was in 
the nature of an appointment and should 
bind him in equity as much as if it had been 
made by the trustees by their direction. It 
bears no analogy to this case. The anony- 
mous case In Moseley, 248, is equally Inap- 
plicable. An estate was purchased in trust 
for the husband and wife and their heirs, and 
the husband and wife Joined tn a mortgage 
to the vendor to secure a part of the purchase 
money. The mortgagee brought a bill of fore- 
closure, and the husband and wife put In a 
Joint answer, in which It is to be inferred 
no objection was taken to the mortgage on 
account of the coverture of the wife. The 
husband died pending the suit and the wife 
then moved for leave to amend her answer, 
tn order to set up the defence that no fine 
had been levied. The lord chancellor refused 
the motion, with the sini^e observation, that 
though the mortgage was insufilclent at law, 
he should consider the answer that had been 
put in as equal to a fine. Penne v. Peacock* 
Cas. t. Talb. 41, was a case of a mortgage 
given by the husband to the idalntlfF upon the 
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lands of his wife, which had been conyeycd 
by her to trostees, with his privity, before 
the marriage, In trust to pay the rents and 
profits to her separate use for her life. After 
the mortgage given, the husband and wife 
lerled a fine of the mortgaged premises, and 
both declared the uses of the fine to be to the 
plaintiff, for securing the principal and in- 
terest of the mortgage. The wife insisted 
in her answer that she had Joined In the fine 
by duress of her husband, and that she had 
DO estate In the premises upon which a fine 
could operate. The suggestions of duress 
and frand were not sustained by the proofs, 
and it was held as an established doctrine^ 
that the operation of a fine is the same upon 
trust as upon legal estates. That case also 
Is entirely inapplicable to this. 

The precise question, however. Involved in 
this case has arisen in a sister state, and been 
very ably discussed both by the counsel and 
the court I allnde to the case of Butler v. 
Buckingham, 5 Ck»nn. 492. It was there held 
that an agreement by a feme covert, with 
the assent of her husband, for the sale of her 
real estate, was absolutely void at law, and 
could not be enforced against her in a court 
of equity. The defendant in that case, Mrs. 
Bucklng^iam, as the widow of her former 
bnsband Joseph Bryan, had a right of dower 
In a particular lot of land of which he died 
seised. She subsequently married Gideon 
Buckingham, and she and her husband. In 
January, 1703, agreed to sen all her Interest 
in the premises to the plaintiffs Butler and 
Atwater, and joined in a penal bond to them; 
the condition of which was, that if she should 
qaitKdaim all her right of dower in the prem- 
ises to the obligees, then the bond should be 
Toid. The petition (which was In the nature 
of a bill in chancery) stated that the petition- 
ers Immediately entered Into the possession of 
said land, and from that time to the date of 
the petition, a period of more than 20 years, 
had had peaceable and uninterrupted posses- 
sion of the same; that they had made valua- 
ble improvements thereon, with the knowl- 
edge of the defendant and her husband. In 
full confidence that they would perform their 
agreement; that Gideon Bncklngham, the 
husband of the defendant, died in 1810; and 
that she, upon regular and repeated applica- 
tions, had refused to qnlt-dalm her right of 
dower, and had recently commenced an ac- 
tion at law to recover the same from the 
plaintiffs. The petition prayed for a perpetu- 
al injunction* or that the defendant should 
be decreed to convey her right of dower hi 
the premises. Upon a demurrer to this peti- 
tion. It was held by the nine judges sitting 
as a court of ecrors, that the petitioners were 
entitled to no relief. It was observed by the 
cojsrt that the whole system of the conmion 
law was opposed to the doctrine on which the 
petition was founded; that it was a funda- 
mental principle of the common law that the 
contract of a feme covert is absolutely void. 



except where she conveys her estate by fine 
duly acknowledged, or by some matter of rec- 
ord, when she is privately examined in order 
to ascertain whether such conveyance is 
voluntary on her part; and it is pertinently 
said. How absurd then would it be to enforce 
such a contract to convey, made without such 
examination? It would be saying that a feme 
covert cannot directly convey her real estate, 
unless she be privately examined; and yet 
she can contsact to convey without such ex- 
amination, and such contract will be enforc- 
ed against her. By this mode, the established 
law in relation to a feme covert and her real 
estate will be completely subverted. 

A feme covert, in relation to her separate 
property, that la, property settled to her sepa- 
rate use by deed or will, with a power of ap- 
pointment, and rendered subject to her ex- 
clusive control, and also with respect to prop- 
erty which she holds as trustee without any 
beneficial Interest in her own right, is consid- 
ered as a feme sole, and her contracts in re- 
lation to those subjects may be vaUd, and a 
court of equity may Interfere to enforce them. 
As to all other matters, they are absolutely 
void, and It is no less a moral than a legal 
absurdity, to say that a court of equity will 
enforce a void contract; It is a mere nuIUty; 
there Is nothing to be carried into execution. 
The deed of a feme covert, not acknowledged 
according to the statute, forms no considera- 
tion for a promiise to pay the purchase money; 
a note given under such circumstances is a 
nndum pactum and void as between the par- 
ties. This was expressly adjudged by the 
supreme court of Massachusetts, in Fowler v. 
Shearer, 7 Mass. 14, and must be so upon 
every principle applicable to contracts. If an 
absolute sale consummated by a deed is void, 
unless such deed Is acknowledged in the mode 
prescribed by the statute, it is impossible 
ibat a contract to s^ and convey at some 
future time should be valid. 

The language of the master of the rolls, 
Sir Thomas Plumer, in Martin v. Mitchell, 2 
Jac. ft W. 424, upon the general principle ap- 
plicable to the contracts of married women, 
is very strong and explicit. He says: 'The 
acts of a married woman with respect to her 
esta-te are perfectly void. She has no dis- 
posing power, though she may have a dis- 
posing mind. An agreement signed by her 
with her husband cannot affect her estate, 
and cannot give the party a right to call upon 
her in a court of equity to execute a convey- 
ance, to bar her if she survives, and to bind 
her inheritance. If an agreement Is signed 
by a person competent to contract, and is for 
a valuable consideration, but defective in 
form, there is a remedy in equity; for you 
have a valid contract to stand upon. But 
with a married woman there can be no bind- 
ing contract The Instrument is not good as 
an agreement; then how can It be said to 
bind her?" The same language substantially 
Is used by the court In the case of Wri^^t t. 
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Bnller, 2 Yes. Jr. 676, and l8 to be found 
in all the elementary treatises upon the sub- 
ject The cases of Jackson ▼. Stevens, 16 
Johns. 114; Jackson y. Oaims, 20 Johns. 803; 
and Doe ex dem. Depeyster v. Howiand, 8 
Ck>w. 277,— show veiy condusiT^ the opinion 
which has always been entertained la our 
courts of the absolute nullity of a cooTeyasee 
or contract made by a married woman !n re- 
lation to her real estate. In the first ease 
Judge Spencer obsenred, that the conveyance, 
although signed and sealed by the wlf^ was 
not her deed until she had admowledged it 
according to the statute. It could not bind 
her as a contract She was not confirming 
an inchoate and imperfect agreement The 



deed took its efficacy from the period of her 
admowledgment There was nothing prior, 
to which it could relate. The other cases are 
equally strong to the same point Vide, also, 
7 Johns. &L The bQl is not framed with t 
view to the refunding of the purchase money 
paid by the appelant for the premises In 
question. It seeks distinctly a specific exe- 
cution of the agreement, or a perpetual in- 
junction of any suit at law. Whether the 
repressLtattves of Abner Dwelly could be 
compelled to retend, it is not now neoessaiy 
to consider. 

I am In favor of aflirming the decree, with 
costs. 
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BERGH ▼. WARNER. 

(50 N. W. 77, 47 Minn. 250.) 

Supreme Oonrt of Minnesota. Oct 21, 1891. 

Appeal from municipal court of St. Paul; 
Gory, Judge. 

Action by Christian O. Bergh against Lu- 
den Warner for debts contracted by de- 
fendant's wife. Plaintiff appeals. Order 
affirmed in part and reyersed in part 

Lewis B. Jones, for appellant William G, 
White, for respondent 

MITCHELL, J. It is sought in this action 
to hold the defendant liable for debts con- 
tracted by his wife during coyerture and 
cohabitation. The Urst cause of action is 
for the price of a pair of diamond earrings, 
purchased by the wife for her own use; the 
second is for a small sum for repairing cer- 
tain articles of her Jewelry. The wife has, 
tqr virtue of the marriage relation alone, no 
authority to bind her husband by contracts 
of a general nature. She may, howeyer, be 
his agent &nd, as such, bind him. This 
agency is frequently spoken of as being of 
two kinds— First that which the law creates 
as the result of the marriage relation, by vlr- 
tue of which the wife is authorized to pledge 
the husband's credit for the purpose of ob- 
taining those necessaries which the husband 
himself has neglected or refused to furnish; 
second^ that which arises from the authority 
of the husband, expressly or impliedly con- 
ferred, as in other cases. The first of these, 
sometimes called an "agency in law," or an 
**agency of necessity," is not accurately 
speaking, referaUe to the law of agency; 
for the liability of the husband in such cases 
is not at all dependent upon any authority 
conferred l^ him. He would, under such 
circumstances, be liable although the neces- 
saries were furnished to the wife against his 
express orders. The real foundation of the 
husband's liability in such cases is the clear 
legal duty of eyery husband to support his 
wife, and supply her with necessaries suit- 
able to her situation and his own circum- 
stances and condition in life. But the wife's 
authority on this ground to contract debts on 
the credit of her husband is limited in its 
extent and nature to the legal requirements 
fixed for its creation, of the existence of 
which those persons who assume to deal with 
the wife must take notice at their peril. If 
they attempt to hold the husband liable on 
this ground, the burden of proof is upon them 
to show— First that the husband refused or 
neglected to provide a suitable support for 
his wife; and, second, that the articles fur- 
nished were necessaries. The term "nec- 
essaries," in its legal sense, as applied to a 
wife, is not confined to articles of food and 
clothing required to sustain life or preserve 
decency, but includes such articles of utility, 
or even ornament as are suitable to maintain 



the wife according to the estate and rank of 
her husband. 

In regard to the much vexed question as 
to how it is to be determined, in a given ca^se, 
whether the articles furnished were neces- 
saries, the general rule adopted is that laid 
down by Chief Justice Sliaw in Davis v. 
Caldwell, 12 Cush. 512, viz., that it is a ques- 
tion of fact for the jury, unless in a very 
clear case, where the court would be Justified 
in directing authoritatively that the articles 
cannot be necessaries. In this case the 
plaintiff utterly failed to establish a right to 
recover for the articles sued for in the first 
cause of action as "necessaries." Conceding, 
for the sake of argument, that, in view of the 
estate and rank of the defendant the trial 
Judge would have been Justified in finding as 
a fact that diamond ear-rings were necessa- 
ries; yet, so far from there being any evi- 
dence that the defendant neglected or re- 
fused to provide his wife a suitable support 
it afllrmatively appeared that' he provided for 
her amply, and even liberally. 

The only other ground upon which the de- 
fendant could be held liable was by proof 
that he expressly or impliedly authorized his 
wife to purchase the artides on his credit. 
This is purely and simply a question of 
agency, which rests upon the same considera- 
tions which control the creation and exist- 
ence Qf the relation of principal and agent 
between other persons. The ordinary rules 
as to actual and ostensible agency must be 
applied. The agency of the wife, if it exists, 
must be by virtue of the authorization of the 
husband, and this may, as in other cases, be 
express or implied. Her authority, however, 
when implied, is to be implied from acts and 
conduct, and not from her position as wife 
alone. Of course, the husband, as well as 
every principal, is concluded from denying 
that the agent had such authority as he was 
held' out by his principal to have, in such a 
manner as to raise a belief in such authority, 
acted on in making the contract sought to be 
enforced. Such liability is not founded on 
any rights peculiar to the conjugal relation, 
but on other grounds of universal application. 
By having, without objection, permitted' his 
wife to contract other bills of a similar na- 
ture on his credit or by payment of such 
bills previously incurred, and thus impliedly 
recognizing her authority to contract them, 
a husband may have clothed his wife with an 
ostensible agency and apparent authority to 
contract the bill sued on, so as to render him 
liable, although she had no actual authority, 
Just as any principal would be liable under 
like circumstances. It is also true that 
where the wife Is living with her husband, 
she, as the head and manager of his house- 
hold, is presumed to have authority from 
him to order on his credit such goods or 
services as, in the ordinary arrangement of 
her husband's household, are required for 
family use. Flynn v. Messenger, 28 Minn. 
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208, N. W. 759; Wagner y. Nagel, 83 Minn. 
848, 23 N. W. 808. This presumption Is 
founded upon the well-known fact that, In 
modem society, almost universally, the wife, 
as the manager of the household, is clothed 
with authority thus to pledge her husband's 
credit for articles of ordinary household use. 
But the articles sued for here are not of that 
character, and no such presumption would 
arise from the mere fact that the parties 
were living together as husband and wife. 
To hold the husband liable there must have 
been some affirmative proof of authority 
from him, either express or Implied from his 
acts and conduct In this case there is an 
entire absence of any evidence of express au- 
thority. Indeed, the evidence tends quite 
strongly to show that it was his expressed 
wish that his wife would incur no bills, and 
that his monthly allowance to her of ''pin- 
money**^ was intended to avoid any occasion 
for her 'doing so. The evidence of acts and 
conduct on part of defendant tending to show 
that he had clothed his wife with apparent 
or ostensible authority to buy any such art!* 
des on his credit was exceedingly slight 
The mere fact that he furnished his wife 
with expensive wearing apparel had little, 
if any, tendency to prove any such fact The 
same may be said of the evidence that on 
one occasion he paid a dress-maker's bill of 
9138, contracted by his wife, especially as 
there is no evidence that plaintiff had any 
knowledge of that fact As to previous deal- 
ings between the parties, the only evidence Is 
that on various occasions plaintiff bad sold 
the wife articles of jewelry for cash, but on 



one occasion, nearly three years before, he 
had sold her on credit a bill of Jewelry 
amounting to some $19, the principal Item 
of which was a pair of opera-glasses of the 
value of 912, and that this bill was charged 
on plaintifTs books to the wife, but that the 
husband, about a year afterwards, paid it 
We do not think that the evidence was 
such as to require a finding that the wife had 
authority to purchase the articles on the 
credit of the defendant 

The other assignments of error, affecting 
the first cause of action, are not of sufficient 
importance to require further mention than 
to say that we think tney are without merit 

Upon the trial the defendant's counsel stat- 
ed in open court that "defendant admits the 
items in the bill for repairs, [the second 
cause of action,] but disclaims any liability 
for the diamond ear-rings." This must be 
construed as an admission of the second 
cause of action. The trial court found 
against plaintiff on both causes of action. 
This was, of course, error. Doubtless, it 
was an oversight, which resulted from the 
court not having in mind the admission made 
on the trial. The mistake was one which 
doubtless would have been prevented or cor- 
rected without the necessity of an appeal to 
this court merely by plaintifTs counsel call- 
ing the court's attention to the matter. Vn- 
der these circumstances, the amount being 
only 98.60, we do not think the appellant 
ought to recover statutory costs. The order 
appealed from is affirmed as to the first cause 
of action, and reversed as to the second, but 
without costs to either party. 
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COLE T. SHURTLEFP et aL 
(41 Vt 811.) 

Sapieme Court of Vennont Caledonhu Ang. 

Term, 186a 

« 

Book account. Heard on the report of the 
auditor, at the June term, 1867, Stbblb, J., 
presiding. The court decided that Items 1, 2 
and 8 of the defendant's account should be dis- 
allowed, and rendered judgment for the plain- 
tiff, on the report, for the sum of $40.56 and in- 
terest from January 1, 1864; to which the de- 
fendant excepted. Item 1 was a silk dress; 
item 2, a sack; item 8, a shawl. The auditor 
reported the following facts in respect to these 
items: ''It appears that the plaintiff married a 
daughter of the defendant April 14, 1864. In 
December. 1868, the plaintiff enlisted and went 
into the army. He sent Lizzie Shurtleff (after- 
ward his wife) about that time $76; ana also 
sent her an order on the town for $800, hit 
bounty. This $800 Lizzie Shurtleff (not then 
his wife) deposited in her own name in 
the savings-bank. *A portion of this *818 
money remained in the savings-bank till 
after her death, and all the while subject to 
her disposal. The least amount there at any 
time, was $100. About a year before her mar- 
riage, a dress, sack and shawl were bought for 
her by her father, as he says, with the under- 
Btandmg that she should pay for them. The 
evidence of the father is the only evidence to 
show that she was intended to be charged for 
them, and did not regard them in the li^ht of a 
gift If the court decide that this evidence of 
the father is adn^issible, she being dead, then 
your auditor finds that Lizzie was legally 
chargeable for items 1, 2 and 8. If the court 
decide that, she being liable, Cole's having 
promised to pay for them after marriage, 
would render him liable, your auditor allows 
these items (dress, sack and shawl). This suit 
was not brought, till after the death of the wife, 
and Cole's promise was not in writing. Your 
auditor further finds that Cole had promised to 
pay for the dress, sack and shawl, before he was 
married, and agreed that they might offset 
against what the defendant Shurtleff owed him 
for work. " 

Jonathan Ross, for plaintiff. Bliss N. Davis, 
for defendftnt. 

PROUT, J. In thii case the conntv court de- 
cided that, upon the facts reported, tne defend- 
ant was not entitled io recover the amount of 
the disputed items, they bein^ for articles of 
clothing purchased and furnished by the de- 
fendant to the plaintiff's deceased wife about a 
year before their marriage. The defendant 
was her father, and he testified before the audi- 
tor, that the articles in question were bought 
for her by him, with the understanding that she 
should pay for theuL She died prior to 
*814 the common ce*ment of the action, but 
the report shows that, both before and 
after her marriage to the plaintiff, he promised 
the defendant to pay for tnem, as disclosed by 
the report. 

L As to the admissibility of the defendant 
as a witness. The objection to him as a witness, 
proceeds upon the ground that, the plaintiff's 
wife being a party to the contract existing be- 
tween her and her father, the defendant, and 
the being dead, the defendant was not an admis- 
lible witness. Gen. Sts., ch. 86, § 24. 

It is true the agreement between the defend- 
ant and the plaintiff's wife, found by the audi- 
tor.by which she was under obligation to pay 
the defendant, was material, but the issue in 



the action and on trial was not upon that agree- 
ment. That was whether or not the plaintiff 
undertook, and promised the defendant, to pay 
him for the articles of clothing in controversy. 
Without such promise or undertaking no 
liability whatever, upon the facts, was resting 
upon the plaintiff, by which he was under a 
legal obligation to pay the defendant his claim. 
The contract of Mrs. Cole, the defendant's 
daughter, with her father, the defendant, was, 
then, simply a fact bearing upon the plaintiff's 
liability and the def endanvs right of recovery, 
but collateral to the plaintiff's contract or prom- 
ise, upon which the defendant's right of recov- 
er? necessarily depended* If this is so, the 
contruct of the plaintiff's wife was in question 
before the auditor only as every collateral or 
incidental fact is which may have a bearing 
upon the ultimate question to be determined in 
the cause, but whi^ does not directly involve 
the party's liability, or right of recovery. As 
the promise relied upon by the defendant, was 
made as between these parties to the action and 
neither being dead, the disqualification contem- 
plated by the statute, does not apply. Manu- 
facturers' Bank v. Scofleld, 89 Vt, 600; Baxter 
T. Enowles, 12Allen, 119. 

The design of the statute was to exclude a 
party from testifying when the other party tb 
uie contract in issue and on trial has died, and 
when in the action such deceased party is rep- 
resented by an executor or administrator, and 
contemplates a suit or proceeding, the deter- 
mination of which may affect the estate of the 
deceased party. In tnis case, nothing of that 
kind is attempted or can result from the 
proceeding, whatever may be the determ- *815 
^nation ox the suit. Should the defend- 
ant recover against the plaintiff and to the ex- 
tent of. his claim, the estate of the plaintiff's 
wife, if she left any, remains untouched, and 
creditors, heirs, legatees or representatives, as 
such, from the nature of the claim, can suffer 
no harm. The case itself is, therefore, one to 
which the reason and spirit of the statute have 
no application. Upon these views, the defend- 
ant was an admissiole witness. 

IL The plaintiff's promise made before his 
marriage to the defendant's daughter, was a 
naked promise to pay her debt. She not being 
discharged or released from its payment, and it 
resting entirely in parol, it was collateral and 
can not be enforced. Anderson v. Davis. 9 Vt, 
186: Fullam v. Adams. 87 Vt, 891. And then, 
again, the promise was, as the report shows, a 
mere agreement that the defendant's claim 
might offset as against the claim of the plain- 
tiff: "the plaintiff agreed it might " It does nOt 
appear that the defendant assented to this pro- 

Eosed application; but assuming he did, it not 
aving been done, the case in all aspects, so far 
as this question is concerned, is within the stat- 
ute of frauds. Brand v. Brand, 49 Barb., 846. 

III. As to the plaintiff's promise to pay after 
his marriage. The report shows that the plain- 
tiff promised to pay for these articles "after his 
marriage. " and it is insisted that by the mar- 
riage, Uie debt of the wife became the debt of 
the husband, and that he is under a fixed and 
absolute obligation to pay it 

As to this antenuptial debt of the wife, the 

glaintiff, as a legal consequence of his marriai?e. 
ecame liable to pay it: but this was a ioint 
liability with the wife. She could not have been 
sued alone, neither could the husband. It is an 
elementary rule, that when 9k feme 9oU who has 
contracted a debt, marries, the husband and 
wife must, in general, be Jointly sued in an ac- 
tion brought for its recovery, even though the 
husband has expressly promised to pay it 
Chitty's PL (18th Am. ed.;, 57. This liabUity 
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of the husband, arising and existing as a con- 
sequence of the marriage, and which can be 
enforced only in a Joint action against both, is 
of a tempomry or qualified nature. It termi- 
nates on the death of the wife, unless enforced 
during coverture by the recovery of a Judg- 
ment, and his liabilitv in this respect is 
of the same quali*fiea character incident *816 
to his rights, as husband, to her choses in 
action. Unless he reduce them to possession 
during coverture, and with the intent to make 
them his own, thev are not his absolute |>rop- 
erty, but they belong to her representatives. 
Keeve's Dom. Hel., 58. 143; Buckner v. Smyth 
et a1.. 4 Des.. 871; Heard et ux. v. Stamford, 8 
P. Wms., 410; Howes, executrix, v. Bigelow. 
18 Mass., 884; Wilson et al. v. Bates, admr., 28 
Vt, 766; Barber v. Slade et al. 80 Vt, 191; 
Hitchinson v. Hewson, 7 Term R. 848. 

These principles proceed upon the obvious 
ground that the debt sought to be recovered in 
the one case, and the property or choses in ac- 
tion in the other, are the wife's. It is for this 
reason, and because the debt is hers, that the 
husband, in an attion brought for its recovery, 
must be Joined, which would not be the case, 
as Rbbvb, J., says, if the husband were to be 
considered the debtor. If, by virtue of the 
marriage, "the debt had been transferred to the 
husband, it would not survive against the wife; 
but it does survive against her; and this is per- 
fectly consistent with the idea that she is con- 
sidered by the law as the debtor." Reeve's 
Dom. Rel., 68, 64; 2 Kent's Com., 146. Upon 
this view, it would seem that the promise re- 
lied upon, referring to, and applicaole only to, 
the debt of another, and not being supported 
by any consideration, nor in writing, was in- 
valid as within the statute of frauds. But how- 
ever that may be, the question stands upon 
clear reasons upon another groand. The de- 



fendant's right of recovery for these articles 
depends upon the naked fact that the debt was 
contracted by the plaintiff's wife dum 9ola, and 
that, subsequent to the marriage and during 
coverture, the plaintiff promised to pay it. The 
fact that the plaintiff was once liable to pay the 
claim, in another right, so to express it, and in 
consequence of the legal liabilitv resting upon 
him as the husband of thedefenaant'sdeceftsed 
daughter, gives the promise no additional ef- 
ficacy or legal force, and can make no differ- 
ence in the determination of the question. It 
was nevertheless a promise not made upon any 
consideration. When made, the plaintiff was 
liable for the debt, but liable as husband; and 
if, as remarked by Collambr, J., in Russell 
V. Buck, 11 Vt, 166, the consideration 
*817 *of the Dlaintiff's promise was his exist- 
ing liability, and in consideration thereof 
he promised to pav the defendant's claim, it 
created no new legal liability, but left "the debt 
and the parties as they were before. Such a 
promise might indeed affect the claim as to the 
statute of limitations, but would be no ground 
of action in itself. " It was not founded npon 
anything beneficial to the plaintiff or prejudi- 
ciiu to the defendant. And in Rann et al.. ex- 
ecutors, V. Hughes, admx., reported at length 
in a note in 7 Term Reports, 846, it is said and 
held that, "if I promise generally to pay upon 
request what I was liable to pay on request in 
another right, I derive no advantage or conven- 
ience from this, and therefore there is not a suf- 
ficient consideration for* the promise. The 
promise relied upon, therefore, being insuffi- 
cient as giving a legal ground of recovery, and 
the defendant not having perfected his right as 
against the plaintiff in respect to his claim dur- 
ing coverture, he is not entitled to be allowed 
the amount of the items in dispute. 
The Judgment of the county court is affirmed. 
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DALE V. ROBINSON et iL 

(51 Vt 20.) 

Sapreme Groort of Vermont. Washington. Aug. 

Term. 187& 

Appeal from chancery coart, Wasbing- 
toD county. 

The bill alleged that on and before Jan- 
uary 1, 1867, and from that time to the 
bringing ut the bill» the defendant Mary 
A. Robinson was the wife of the defendant 
iRaac D. Robinson, and lived with him as 
each; that during all that time she was 
the owner of certain property in More- 
town, consisting of certain lands, dwell- 
ing houses, mills and mill-yards, together 
with the machinery, tools, lumber, and oth- 
er personalty in said mills and yards, all of 
which was her sole and separate proper- 
ty; that the said Mary there carried on 
the business of manufacturing lumber and 
grinding grain for herseU and for custom- 
ers; that during all that time said Isaac 
had acted therein as the agent of said 
Mary, with her consent and authority, 
and as such had bought, cut and drawn 
logs, bought and ground grain, and sold 
meal and provender in the name and for 
the benefit of said Mary ; that at the spe- 
cial instance and request of said Mary, 
and at divers times daring said period, 
the orator did certain work for her in and 
about said business, sold and delivered to 
her divers goods for sums agreed on, paid 
tu her or to said Isaac in her behalf divers 
Bums of money, and furnished pasturage 
for her cows, &c.. for all of which the said 
Mary was indebted to the orator In the 
sum of fonr thousand dollars; that dur- 
ing all that tln^e said Isaac was, as the 
orator was informed and believed, wholly 
without property and irresponsible, and 
that all of those matters and things were 
performed and provided on the sole credit 
of said Mary and her property. The bill 
farther alleged that In 1875 one N. R. 
Spaulding was the owner of a certain 
mortgage on certain of the orator's lands, 
which he procured to be foreclosed; that 
thereupon the said Isaac as agent of said 
Mary and with her^authority and consent 
agreed with the orator that the orator 
Bhould do certain work on the foundation 
and in the erection of one of said mills, 
furnish logs and lumber to be sawed and 
manufactured therein, and work in cut- 
ting and drawing the same, whereupon 
the said Mary should sell and dispose of 
said lumber and apply the proceeds, first, 
in payment of a bank note of the orator's, 
and, secondly, in redemption of said mort- 
gaged premises ; that the orator re- 
lying on said *contract performed *22 
his part thereof, but that said Mary 
did not perform on her part, but refused 
so to do; and that the orator had since 
that time furnished the said Mary many 
thousand feet of logs and lumber that she 
had sold for more than f 1,500, for which 
the orator claimed that the said Mary 
should account. The bill insisted that the 
estate of said Mary, both real and person- 
al, should be charged with the payment of 
all the matters alleged, with interest and 
costs; and prayed for an ascertainment 
by the court of the sum due, for a writ of 



sequestration against said Mary*8 sepa- 
rate estate, and for general relief. The 
answer of defendant Mary admitted her 
ownership of the property mentioned in 
the bill and the management thereof by 
the defendant Isaac— alleging that he was 
to buy logs, hire help, run the mills, sell 
lumber, and pay the help from the pro- 
ceeds thereof, and that she supposed he 
had done so in her name, but denying 
that she had ever given him any general 
authority so to pledge her credit or to 
bind her real estate; denied that she ever 
made any contract of any kind with the 
orator, either directly or indirectly, but ad- 
mitted that said Isaac had employed the 
orator to some extent, and bought some 
logs of him, but alleged that the defend- 
ant oelieved there was nothing due to 
the orator therefor, but that if there was, 
the orator had no lien therefor on any of 
said real estate or on any of the person- 
alty unconnected with the mills. The an- 
swer of defendant Isaac was in substance 
the same as that of defendant Mary, ex- 
cept that it alleged in addition that de- 
fendant Isaac never used the name of his 
wife in any of his contracts with the ora- 
tor, and that he had pa id the orator for the 
logs by taking up a bank note, by assist- 
ing him to raise money to pay Spaalding, 
and by making other payments to him. 
The answers were traversed and testimo- 
ny taken. It appeared that the charges 
on the book of account exhibited by the 
orator, were all made to M. A. ft I. D. 
Robinson. The defendants claimed that 
the book was made for the purposes of 
the trial, and substituted for the true 
origrinal book, and took certain testimo- 
ny tending to prove it. It appeared also 
that the property In question was con- 
veyed to the defendant wife while 
•28. •she was covert, by deed in common 
form, without anything therein lim- 
iting it to her sole and separate use; that 
the defendants had been and still were 
living together on the real estate as hus- 
band and wife; and that they had had 
children born to them. There was evidence 
tending to prove that the orator per- 
formed the labor and sold and delivered 
the property charged at the request of the 
wife, and on her credit and the credit of 
her property, under such circumstances 
that she knew, or in the exercise of ordi- 
nary care might have known, that the la- 
bor was so performed and the property so 
sold and delivered. The case was heard 
at the March Term, 1878, on bill, answer, 
and testimony, when the court, Rbdfield, 
Chancellor, in order that the law govern- 
ing the case might first be settled, dis- 
missed the bill, pro forma, with costs to 
the defendants. Appeal by the orator. 

Heath & Carleton, for orator. J. A. & 
G. W. Wing, for defendants. 

ROSS, J. The orator in the bill states 
that since January, 1867, the defendant 
Mary A. Robinson, then and still the wife 
of the defendant Isaac D. Robinson, was 
and still is the owner and possessor of cer- 
tain personal and real property in More- 
town, as her sole and separate property, 
which was managed and operated by her 
husband as her agent and for her ben<''* ' 
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that the real estate consisted of lands, 
houses, saw and srrist mills, in the latter 
of which she manufactared lumber and 
ground grain for herself and others; that 
thn orator during said time has worked 
for her on said mills, and sold her lumber 
and other property, which went for the 
benefit uf her separate property, on her 
sole credit and the credit of said property ; 
that durlne: all said period, I. D.Bobinson 
was destitute of property and wholly ir- 
responsible; and claiming that her sepa- 
rate property should be charged with the 
payment of such indebtedness from her to 
the orator. The defendants have an- 
swered separately. They admit that she 
is the owner of the property specified in 
the bill. She admits that during the time 
stated in the bill I. D. Robinson has man- 
aged the property as her husband, has run 
the mills, bought logs and sold lumber, 
and she supposes the business has been 
done in her name. She denies that she 
has ever contracted with the orator per- 
sonally, directly or indirectly, or that she 
has ever authorized her husband to pledge 
her credit so as to bind her real estate. 
He makes a similar denial. He admits 
that he has run the mills in her name for 
the support of the family. She avers he 
was to hire help, buy logs and sell lumber, 
and pay the help out of the avails of the 
lumber sold. Both admit that the orator 
has worked on the mills and furnished 
logs or lumber, Ac., but deny any existing 
indebtedness to him for the same. There 
is no denial of the insolvency of the hus- 
band. 

The orator's charges stand on his book 
to M. A. & I. D. Robinson. Whether the 
book is original, or substituted since the 
charges accrued, we do not consider mate- 
rial to the solution of the questions in- 
volved in the case, except so far as his 
credibility as a witness is thereby affected. 
The deed conveying the property to Mary 
A. Robinson is in common form. It 
N •^ contains no ^limitation that it shall 
be held to her sole and separate use. 
It was made to her while covert.S It does 
not appear whether the purchase-money 
was property set apart to her sole and 
separate use, further than it was mone> 
which the husband allowed her to have, 
control, and invest in the real estate as 
she did invest it. The defendants have 
been and still are living together on the 
property as husband and wife. They have 
had children born, so that on her death he 
would be entitled to the use of her real es- 
tate as tenant by the curtesy. From the 
evidence in the case, notwithstanding the 
denial in the answers, and the rule that a 
responsive answer must be overcome by 
more than the testimony of one witness, we 
are satisfied that the orator performed the 
labor charged at the request of the defend- 
ant wife, and that he performed the labor 
and sold and delivered the other property 
* charged on the credit of the wife and of 
her property under such circumstances 
that she knew, or in the exercise of ordi- 
nary care and prudence ought to have 
known, that the labor was so performed, 
and the lumber and other property so sold 
and delivered. 

The question presented is, whether these 
facts entitle the orator to the relief prayed 



for. In equity the wife is treated as a 
feme sole sub modo, at least in regard to 
her separate property. In England the 
Court of Chancery has treated a married 
woman In regard to her separate property 
more nearly as a feme aole than have the 
Courts of Chancery in the United States. 
There, the courts have treated her general 
engagements, without regard to whether 
they have been beneficial to her or her sep- 
arate estate, or contracted in its man- 
agement, as a general charge upon the per- 
sonal property of her separate estate and 
the rents and profits of her real estate. As 
stated by Lurd Thublow in Hnlme v. 
Tenant, in 1 Lead. Cas. Eg. SM, ''deter- 
mined cases seem to go thus far, that the 
general engagement of the wife shall oper- 
ate upon her personal property, shall ap- 
ply to the rents and profits of her real es- 
tate, and that her trustees shall be obliged 
to apply personal estate and rents and 
profits when they arise to the satisfactioa 
of such general engagement; but this 
court has not used any direct process 
against the separate estate of the wife, 
and the manner of coming at thesep- 
*26 arate property of the wife has been 
*by decree to bind the trustees as to 
the personal estatein their hands, or rents 
and profits according to the exigencies of 
Justice or engagement of the wife, to be 
carried into execution." Where there was 
no trustee of her separate estate appoint- 
ed in the instrument creating the estate, 
the court nas treated the husband as trus- 
tee for the purpose of enforcing her general 
engagements against such estate. Her 
separate real estate was not allowed to be 
taken on her general engagements, as by 
the laws of England real estate, with 
some few exceptions, could not be taken 
in satisfaction of debts. Since by reason 
of the disability of coverture she could not 
bind herself by promise or contract and 
was only treated as a feme sole ex ticcessi- 
tate, in regard to property held to her sole 
and separate use, the court rendered no 
decree binding or operative against her 
personally. In most cases the instruments 
creating the separate estate empowered 
her to dispose of the same by appointment 
in writing. The Jna disponendi has at- 
tached where there is no limitation to the 
contrary imposed by the instrument creat- 
ing the estate. The undisposed-of real es- 
tate settled to her separate use of which 
she is seised in fee, descends to her heir sub- 
ject to the right of the husband as tenant 
by the curtesy. See notes to Hulme v. 
Tenant, supra. The Courts of Chancery 
in this country generally have not followed 
the leading of that court in England so far 
as to make the wife's general engagements 
a charge upon her separate property. 

The subject has engaged the attention 
of, and been very ably discussed by, many 
of the state courts. The results arrived 
at are far from harmonious. In South 
Carolina, Ohio, Pennsylvania, and some 
other states, it is held that a married 
woman is not for any purpose to be treat- 
ed as a feme sole iu regard to her separate 
estate, and that she has no power to deal 
with or charge the same except, and only 
so far, as the power is given by the instru- 
ment creating the estate; and where such 
power is given, it must be strictly fol* 
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lowed/ to operate as a charge upon soch 
estate. She is not rei?arded as bekviug 
Any power over such estate by virtue of Its 
beiD^ held to her sole and separate use, 
and all her dealings in regard to such es* 
tate are considered In the light of the exe- 
cation of a power conferred by the 
instrument creating the *estate. In ^ 
other states the court has so far 
treated a married woman as a feme sole 
In regard to her separate estate that 
ivhenever a clear Intention on her part to 
cbarge such estate is shown, without re- 
gard to whether the debt was contracted 
for her benefit or that of the estate, or as 
a mere surety or accommodation endors- 
er, payment has been enforced therefrom. 
But the doctrine more generally adopted 
la this country is that announced by the 
court in Yale v. Dederer, 18 N. Y. 265, 
\vhich Is a leading case on the subject, and 
in which, on full discussion, it is held that 
equity recognizes a married woman's 
debt, and charges It upon her separate es- 
tate, not on the ground that the contract- 
ing of it is of itself an appointment or 
charge, but because when contracted on 
the credit of the separate estate, or for Its 
benefit, or that of the woman, it is Just 
that the estate should answer; and that 
when the married woman is a mere sure- 
ty, equity will not enforce against her a 
promise which is void at law, and in such 
case her separate estate can only be 
charged by virtue of some instrument for 
that express purpose. Among other lead- 
ing cases in this country on this subject 
are the following: Willard v. Eastham, 
15 Gray, 828, in which the authorities are 
reviewed, and Hoar, J., says: "Her gen- 
<*ral personal engagement will not of itself 
affect her separate property, and there- 
fore where creditors do not claim under 
any cbarge or appointment made in pur- 
suance of the Instrument of settlement, 
they must show that the debt was con- 
tracted either for the benefit of her sepa- 
rate estate or for her own benefit upon 
the credit of the separate estate, and our 
conclusion is that when by the contract 
the debt Is made expi*essly a charge upon 
the separate estate, or is expressly con- 
tracted upon its credit, or when the con- 
sideration goes to the benefit of such es- 
tate, or to enhance its value, then equity 
will decree that It shall be paid from such 
««tate or its Increase to the extent to 
which the power of disposal by the mar- 
ried woman may go. But where she is a 
mere surety, or makes the contract for the 
accommodation of another without con* 
sideration received by her, the contract be- 
ing void at law, equity will not enforce it 
against her estate, unless an express in- 
etrament make the debt a charge upon 
it.* Burch v. Breckinridge, 16 B. Monr. 
482, in which Simpson, J., giving 
'*28 *the opinion of the court, after stat- 
ing that a married woman can- 
not at common law contract as feme 
sole, nor as such sue or be sued, 
says: "That being the legal rule, courts 
of equity actmg in conformity with it' 
have held that the wife cannot bind 
herself personally, nor bind her sepa- 
rate estate by her general engagements. 
Courts of equity, howev«r, as a con- 
«equence of the doctrine established by 



them that a married woman may have 
and enjoy separate estate, enable her to 
deal with it, alien and encumber it when 
she shows an intention so to dispose of it. 
So far as the separate estate consists of 
land, it cannot be made liable by a verbal 
contract. " Armstrong t. Ross, 20 N. J. 
Eq. 109, a leading case in that state, in 
which the chancellor uses the following 
language: "If a married woman having 
a separate estate contracts debts f6r the 
benefit of her separate estate, or for her 
own benefit on the credit of her separate 
estate, although she will not be held lia- 
ble, or any decree made against her per- 
sonally, these debts will be declared a 
charge upon her separate state, and pay- 
ment enforced out of it. " It was also held 
in that case that such debts are not a lien 
upon such estate until made so by decree 
of court. In Peake v. La Baw, 21 N. J. 
Eq. 269, the bill sought to charge the 
wife's separate real estate held under the 
married woman's act of 1852, with the 
payment of a note made by her husband 
and endorsed by her for his accommoda- 
tion. It was held that for the payment of 
such a debt she could charge her separate 
real estate only by a mortgage executed 
according to the laws of the state. The 
chancellor says : " The courts of this coun- 
try have declared the estates of married 
women held under these acts to be liable 
for debts contracted by them for the bene- 
fit of these estates, or for their own benefit 
on the credit of these estatCH. But they 
go no further than this." Citations from 
other and more recent decisions might be 
multiplied ad libitum, but these will 
suffice to show the general drift and 
ground of the decisions In this country. 
In this state the cases of Frary v. Booth, 
87 Vt. 78, and of Partridge v. Stocker, 86 
Vt. 108, touch upon the rights of creditors 
against the separate estate of married 
women in view of the facts presented by 
those cases, but not with reference to the 
precise question presented by the 
case at bar. *The real estate In *29 
Frary v. Booth was devised to the . 
defendant, who was a married woman 
abandoned by and living apart from her 
husband. The debt was contracted by her 
for the support of her family and attempt- 
ed to be secured by a. mortgage of the 
farm executed by her alone. The mort- 
gage was upheld as a valid charge upon 
the property, though defectively executed. 
The wife in Partridge v. Stocker had been 
allowed by her husband to carry on the 
millinery business as a fEtme sole in her 
own name and on her personal credit. 
The debt was contracted by her in mak- 
ing purchases for the business, and was en- 
forced against her stock of goods, not- 
withstanding her huHband had sold and 
assigned them to the defendant. In a re- 
cent case heard at the last term of the Su- 
preme Court for Windsor County, the 
question of how far and when the Court 
of Chancery will enforce the general en- 
gagements of a married woman against 
her separate property was discussed, but 
nu decision has yet been annuunced. In 
that case the 2ourt was asked to enforce a 
debt where she was a mere surety, against 
such estate. 
We are therefore untrammeled by any 
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former deciBlun of the court In thedeclRion 
to be made in this case. From the best 
consideration we have been able to^ve to 
the question, and from the exhaustive re- 
view of all the leading cases on this sub- 
ject both in England and in this country, 
in the notes to Hulme y. Tenant, supra, 
contained in the Leading Cases in Equity, 
we think it is the better established doc- 
trine.that a married woman is only sub 
modo a feme Bole in dealing? with her sep- 
arate estate; that her debts contracted in 
its management and for its benefit, or for 
her benefit on the credit of such estate, in 
equity, will be enforced against such es- 
tate, whether the same consists of per- 
sonal or real estate, unless the instrument 
creating such estate protects it against 
being charged with such debts; but that 
her general engagements not thus connect^ 
ed with and growing out of her separate 
estate, being void at law, will not, in 
equity, be enforced against such estate, 
unless they are legally made a charge 
thereon, by a duly executed mortgagee, If 
the separate estate to be charged be real 
estate, and by a pledge and delivery of the 
property pledged If the separate estate 

consist of personal property. The 
*80 'claims sought to be enforced by 

the orator fall within the class first 
named. The orator's work in erecting 
one of the mills on her estate went to en- 
hance its value permanently ; the lumber 
was bought in her name to be manufact- 
ured in her mills, and the profits, if any, 
legally accrued to her; the pasturing was 
forhercows. That she allowed theprofits 
arising from the manufacture of the lum- 
ber and the income from the cows to be 
used in the support of the family, can 
make no difference. She had the right to 
give them to her husband if he were of 
sufficient pecuniary ability to support the 
family, which he was legally bound to do. 
If by reason of his pecuniary inability she 
was compelled to allow them to be so 
used, they were used for her benefit 
In that they went for her own sup- 
port. It is manifest that the entire debt 
was contracted on the credit of her prop- 
erty. That thecharges were made Jointly 
to her and her husband does not defeat 
the orator's right to have them charged 
upon her property. The indebtedness 
charged on the wife's separate property 
in Hulme y. Tenant, was against both 
husband and wife, but created on thecred- 
it of the wife's separate estate. 

But it is contended by the defendants 
that the right of disposal of the property 
sought to be charged is not vested in the 
defendant wife. If not in her, it is difficult 
to determine its resting place. The con- 
veyance is in fee absolute to her. By the 
conveyance she is not limited in the Jua 
dispouendL Her husband has no power 
to dispose of or in any way incumber it. 
His creditors cannot seize the rents, issues 
and products of her real property in satis- 
faction of their debts, nor any money due 
arising from its sale. Gen. Sts. c. 71, s. 18. 
She may devise it by will. Section 17. If 
he abandons her she maybe allowed to 
sell and convey the same In her own name 
on application to this court. Section 1. 
If he ill use her, on petition to the chancel- 
lorshe may be allowed to live separate and 



apart from him, and enjoy her real estate 
for her sole use and benefit. However 
much he may improve her estate by bis 
labor and management, his creditors cao 
levy upon no part of the improved estate 
nor of its rents and products. White v. 
Hildreth, 82 Vt. 265; Webster v. Hildretli, 
38 Vt. 457. It Is true that by reason of tbe 

disability of coverture, he mast 
*81 *Join in the deed conyeying the same. 

On the disability ceasing, her pcwer 
of disposal is complete. The title bein^c in 
her, that conveyed during coverture must 
issue from her. He is made a party to the 
conveyance the same as he is to a suit for 
the conversion of or injury to her separate 
property by reason of the legal flctioii 
which merges her existence in his. 

In courts of equity, however, for many 
purposes, and especially for the protec- 
tion, management, and enjoyment of her 
separate estate, the wife is recognised as 
having a separate legal existence. Its 
powers may be invoked in her bebalf 
against the husband's encroachments on 
her rights. Hence in the forum of equity 
the statute requiring him to Join in the 
conversance of her real estate can hardly 
be held to be a limitation upon her Jus ^is- 
ponendl of the same. The only right or 
interest in the wife's real estate which the 
statute has*left in the husband, is that of 
residing on it with her, if she sees fit to 
liye upon it, and of occupying the same 
after her decease as tenant by the curtesy ; 
and it is doubtful if the latter attaches to 
such of her real estate as she disposes of 
by will. But if it does attach, we think It 
should be no bar to the enforcement of a 
debt against such estate on which he is 
Jointly liable with her. It but allows the 
taking of his possible interest in expectan- 
cy, in satisfaction of a debt on which he is 
Jointly liable. The statute has so far 
stripped the husband of any beneficial in- 
terest or right in or to the real estate of 
his wife, that such estates more nearly 
resemble estates held to her sole and sepa- 
rate' use than any other known and well- 
defined estates. As we have before said, 
in England, the husband takes as tenant. 
by the curtesy so much of the wife's strict- 
ly sole and separate real estate as remains 
undisposed of at her decease. He would 
also in this State. Hence the fact that this 
right might attach to the defendant 
wife's lands in favor of the defendant hus- 
band in this case, cannot defeat the rig^ht 
of the orator to have his debt charged up. 
on and enforced against the estate in ques- 
tion, if the debtt>e of such a character that 
it could be enforced in the same manner- 
against her strictly sole and separate es- 
tate. By the provisions of the statatee of 
this State real estate held to the wife's sole 
and separate use can only be conveyed 
by the Joint deed of the hus- 
*band and wife, and is also subject '*32' 
to his right as tenant by the curte- 
sy. The same is true in most of the other 
states in which it has been held that such 
estates may be charsred with the payment 
of her debts contracted for the benefit of 
such estate, or for her benefit on the credit 
of the estate. The objection against male. 
ingthe orator's debt a charge upon and 
enforcing its payment out of the iv^ife's 
real estate arises wholly from the techuiccti 
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dlBability o! ber coverture. No one has 
auy present interest in her real estate to 
be protected bv the interposition of this 
disability, except herself and her husband. 
Bein^ allowed bjthe statute and Inequity 
to hold the title to and bare the use of 
real estate, as an incident thereto, and 
ex necessitate, in equity, she is allowed to 
contract for its management and improve- 
ment on the credit of the estate, other- 
wise, if the husband be without credit, or 
if, as he may, he refuse to use his credit for 
that purpose, the estate might run to 
waste, and she be deprived of all beneficial 
eo]oyment thereof. Hence it would be 
inequitable to allow her to take advan- 
tage of this technical disability to de- 
feat the orator from recovering payment 
for bis labor bestowed upon, and for prop- 
erty Bold for the benefit of, her real estate, 
at her request and on the credit of such 
estate. And the husband, if he has under 
the Blatate any such interest in her real 

Illus.Cas.Dom.R.— 5 



estate as might in certain events allow 
him to take advantage of this disability — 
which is at least questionable— by consent- 
ing to and acting as her agent in the en- 
tire transaction out of which the orator's 
debt arose, has waived the same, and it 
would be inequitable to allow him now to 
set up and take advantage of the disabili- 
ty of his wife's coverture, especially when 
by such allowance the wife would reap 
almost the entire advantage to be derived 
therefrom. 

The result is, the decree of the Court of 
Chancery, pro forma, dismissing the bill is 
reversed, and the cause remanded, with 
a mandate to that court to refer the cause 
to a master to ascertain the amount due 
the orator on the claims set forth in the 
bill and testimony, and to enter a decree 
for the orator for the payment of such 
sum from the separate property of the de- 
fendant wife» to be enforced by any proper 
process. 
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BOYD et al. t. WITHERS et aL 

(Fed. Ou. No. 1,752.) 

Oircalt Court, S. D. MiMissippL 1868. 

At law. 

HILL, District Jndge. This action of 
aumpsit was brought by the plalntlfni [Boyd, 
Ooleman, and Graham] against the defend- 
ants [Withers and wife], to recoTer the 
amount stated to be due upon an account 
current rendered against them. The dec- 
laration alleges that the wife Is possessed, 
as of her separate property, of a plantation, 
etc.; that the amount stated to be due Is for 
advances In cash, made upon the Joint bills 
of defendants; that the cash so received 
was used In the purchase of horses, mules, 
farming utensils, and other necessaries for 
the plantation of the wife, for necessaries 
furnished for the wife, and her children, al- 
so for their education, etc; and seeks pay- 
ment for the sums so advanced, out of the 
separate property of the wife. To this dec- 
laration, the defendants have demurred, and 
Insist, as a cause of demurrer, that a mar- 
ried woman cannot bind hersdf upon a con- 
tract for the loan of money, so as to charge 
her separate property for payment thereof; 
this being the main ground of demurrer re- 
lied upon, others stated need not be consid- 
ered. 

By the common law, the husband became 
vested, on the marriage, with the title to aU 
the personal property of the wife then In 
her possession, or which might be reduced 
to possession, ^uriiSg the marriage, also to 
the rents and profits of her real estate, h» 
rights became merged In the husband. Such 
being the case, he became liable for her ob- 
ligations Incurred before marriage, and he 
alone became liable for her maintenance and 
support during marriage, as well as for that 
of her children by the marriage. Thus the 
legal relations remained In this state until 
1839, when her rights were enlarged by stat- 
ute [Laws Miss. 1839, p. 72], and again fur- 
ther enlarged by the act of 1846 [Laws 
1816, p. 152]. The enlargement of her rights 
necessarily enlarged her liabilities. These 
rights and liabilities were further extended 
by Bev. Code, c. 40, i 6, art 25, providing 
that "all contracts made by the husband and 
wife, or either of them, for supplies for the 
plantation of the wife, or for the mainte- 
nance, clothing, care and support of her 
slaves, and for the employment of an agent 
or overseer for their management, may be 
^iforced and satisfaction had out of her sep- 
arate estate. And all  contracts made by 
the wife, or by the husband, with her con- 
sent, for family supplies or necessaries, 
wearing apparel for herself or children, or 
for their education, or for household fur- 
niture, or for carriage, or horses, or for 
buildings on her lands or premises, and the 
materials therefor, or for the use, benefit, or 
Improvement of her separate estate, shall be 



Undlng on her, and satisfaction may be had 
out of her separate property.** 

By article 26 It Is provided "that the wife 
may be sued Jointly with her husband, on 
all contracts or other matters for which her 
separate property is liable, bat if the suit be 
against husband and wife, no Judgment shall 
be rendered against her unless the liability of 
her separate property be first established." 
This is the first time the question now pre- 
sented has come before this court, or that 
of the high court of errors and appeals of 
this state, so far as I am aware. I have, in 
addition to the able argument of counsel, 
searched for adjudications by the courts ot 
other states, having statutes somewhat sim- 
ilar to our own, tat something to guide me 
in determining the decision of this question, 
but have found nothing. In a case deter- 
mined at the last term of this court, it was 
held that where supplies had been famished 
the wife for the use of her plantation and 
family, and money was advanced for their 
payment, that the promise of the wife to re- 
pay the amount advanced would bind her. 
CMT, in other words, that the party making 
the advance was substituted to the rights of 
the person furnishing the supplies; but this 
is a case In which money was advanced be- 
fore the supplies were furnished. By thf 
common law the wife could not bind herself, 
or render her separate property liable, her 
legal existence being, during marriage, 
merged Into that of her husband, and it is 
only by the statute that her rights and lia- 
bilities are enlarged, and only to the extent 
specified in the statute, so as to enable her 
to enjoy property for the benefit of herself 
and children, and to preserve and iminrove 
its condition. The high court of this state, 
in the case of Morris v. Palmer, 82 Miss. 
278, determined that the wife Is not bound 
by her contracts ta carrying on a separate 
trade or business; and In the case of Berry 
T. Bland, 7 Smedes & M. 77, that the statute 
rendering the separate property of the wife 
liable to her contracts must be strictly con- 
strued. 

From these and other adjudications, I am 
satisfied that the wife cannot, as a general 
borrower of money, bind herself, so as to 
render her separate property liable, no mat- 
ter to what purpose the money may be after- 
wards applied; but whilst this Is so, I am 
equally well satisfied that under the powers 
conferred by this provision of the Code, 
when it is necessary to procure money for 
the purposes mentioned, that she may bor- 
row money and bind herself, and render her 
separate property liable; but in such case 
the money may be necessary for the pur- 
chase of the articles so stated, and must be so 
applied, and must be loaned for that purpose, 
upon the contract and consent of the wife, 
and upon her credit, the lender looking to 
her separate estate for payment To hold 
otherwise would in many Instances defeat 
the very object of the law. The party bav- 
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In; the required articles, or labor to fnmlsli, 
might not be willing to do lo on a credit, but 
another might have the money and be wll^ 
ing to adyance it; and if done, and the sap- 
plies were furnished, or the labor performed, 
the party so advancing the money would be 
the yery one who furnished the thing needed. 
The statute uses the words for family sup- 
plies or necessaries, wearing apparel for her- 
self or children, or for their education. 
Money is often found to be a yery urgent 
family necessity to procure supplies,— some> 
thing which the family needs, and cannot 
well do without, for food, clothing, medi- 
cines; so money may be held to be within 
the yery words of the act For what pur- 
pofio can a married woman desire to hold 
separate property, but for the use and bene- 
fit of herself and children; and after food 
and clothing, what is more dear to the heart 
of the mother than to see her children well 
educated? This often can only be attained 
hj sending them from home, among stran- 
gers, where the mother has no credit If she 
has not the money, how can she obtain it? 
Only by borrowing It firom her friends; and 
can it be said that she cannot contract for it, 
and bind her separate property, which she 
holds in trust for this yery puriK>se? 

It will be observed, that so much of the 
statute as relates to the wife's plantation 
and slaves, the husband being the general 
agent of the wife, may bind her separate 
property by his contract for her, without the 
condition, that it shall be by her consent; 
bat as to the other purposes, it requires if the 
contracts are made by the husband, it must 
be by the consent of the wife. And why? 
Because she might say that it was his duty, 
and not hers, to procure the thing needed. 
It Is more necessary that she should conseilt 
to be bound for the borrowed money, and 
that it ahonld be used for the purposes d6»- 



' ignated; otherwise a profligate, or even im- 
prudent husband, might improperly spend it; 
hence the lender should be held to take the 
risk for the application of the funds loaned. 
This gives ample protection to the wife, and 
enables her and her children to derive the 
benefits intended by this provision of the 
law. Had the provisions of the common law 
remained unchanged, the estate would have 
been vested in the husband, who would have 
been bound to furnish the things needed, 
and the property would have been liable for 
the repayment of any funds necessarily bor- 
rowed for their procurement Therefore, 
either regarding the person advancing the 
funds for the payment of the necessaries 
and supplies as taking the place of the one 
who actually furnishes them, or the money 
as a supply and necessity, I am satisfied, 
when so furnished and applied,— «nd its 
prop^^ appropriation will be presumed in the 
absence of other proof ,— the wife does bind 
herself and render her separate estate liable. 
The declaration does not aver, that the 
money was advanced for the purposes speci- 
fied, but only that it was advanced, and aft- 
erwards was so applied. This averment is 
not sufficient to render her liable in this ac- 
tion, and for this purpose the demurrer must 
be sustained. The best analogy I have been 
able to find to the principles above stated is 
In the case of infants. It has been held that 
although an Infant is bound upon his con- 
tract for necessaries, yet if one lends money 
to an infant, to pay for necessaries, he is not 
bound for the reason, that he may misapply 
the funds; but if the money be laid out for 
necessaries, the lender will be permitted, In 
equity, to stand in the shoes of the person 
who furnished them, and if the lender prove 
that the money was applied to the payment 
of necessaries, he will in laif be entitled to a 
verdict. 
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MALLORyS ADM»R t. MALLORT'S 
ADM'R et aL 

a7 S. W. 737, 92 Ky. 3ie.) 

Ck>art of Appeals of Kentucky. Dec 8, 1891. 

Appeal from circuit court, Todd county. 

•*To be officially reported." 

Action by G. L. Mallory'a administrator 
against A. W. Mallory's administrator and 
others to recover personal property. Judg- 
ment for defendants. Plaintlfl appeals. Re- 
versed. 

B. W. Hiues and Ben T. Perkins, Jr., for 
appellant H. G. Petrie and W. B. Rives, for 
appellees. 

BENNETT, J. A. W. Mallory, the appel- 
lee's intestate, was a widower with children, 
and 0. L. Biallory, the appellant's intestate, 
was a widow with one child, a son. Both of 
these persons owned property, and married 
each other. The husband, the appeUee's in- 
testate, died, and in a few days thereafter, 
and before the personal property that the 
statute gives to the widow, and which is to 
be set apart to her, was set apart, O, L. Mal- 
lory, wife of A. W. Mallory, and the appel- 
lant's intestate, died. This suit was insti- 
tuted by appellant's administrator to recover 
of the appeUee, as administrator, the value of 
the said personal property, the same not hav- 
ing been set apart, and was, or some of it, on 
hand at the death of A. W. Mallory, but dis- 
posed of by the appellee. The contention of 
appellee is that, as there was an antenuptial 
contract between G. L. and A. W. Mallory, 
that entitled each to retain the title of his 
and her property, and dispose of the same as 
though no marriage had taken place, G. U 
Mallory was not entitled to the property that 
the statute directs to be set apart to the 
widow upon the death of her husband. It is 
not alleged that the antenuptial contract was 
in writing; and as chapter 22, i 1, requires 
contracts in consideration of marrtage to be 
in writing, if the contract relied upon comes 
within said provision, it was necessary to al- 
lege that the contract was in writing; and the 
answer, because of not alleging that fact, is 
not sufflcent Besides, the proof fails to 
show that the contract was in writing. Does 
the alleged contract come within said provi- 
sion? It seems that the question has been 
settled and put beyond dispute by this court 
in the case of Potts v. Merritt, 14 B. Mon. 
406. That case, like this, was a case of verbal 
and antoiuptial contract, and the Revised 
Statutes, then in force, had the same provi- 
sion, as to requiring the antenuptial contract 
to be in writing, as the Qeneral Statutes, su- 
pra; and this court held that the contract was 



not enforceable, In law or in equity, unless 
It was in writing. An antenuptial contract 
is one by which the parties agree to antici- 
pate the general law controlling the marital 
relation, and make a law in that regard to 
suit themselves; and consideration for the 
contract is the agreement to marry each other, 
which must be ccmsummated, else the con- 
sideration fails. So the contract clearly 
comes within the provision, supra, requiring 
contracts in consideration of marriage to be 
in writing. If they are not in writing, no ac- 
tion can be maintained on them, and, in a 
case like this, such contract Is no defense to 
an action by the widow or her representative 
to enforce her marital rights. It is a mistake 
to say that the property that chapter 31, f 
11, Gen. St, directs to be set apart to the 
widow, only vests in the widow upon the set- 
ting the same apart to her. By said statute 
the right to a certain kind of property, if on 
hand, if not, its value, etc, vests eo instant!, 
by operation of law, in the widow upon the 
death of her husband. The setting apart of 
said property is merely for the purpose of 
designating the individual pieces of property, 
and valuing them, and supplying their places 
with other prcqperty when required. Said 
property vests in the widow, and must be set 
apart to her whether or not she has any in- 
fant children; the only difference being that 
if there are no Infant children residing in the 
fiEunUy, there shall be nothing set apart for 
their support The case of Southerland v. 
Southeriand's Adm'r, 5 Bush, 591, is relied on 
as establishing the fSact that a verbal ante- 
nuptial agreement Is valid between the con- 
tracting parties and volunteers. The leading 
facts of that case aro that the husband before 
marriage verbally agreed that his intended 
-^ife should retain her slaves, etc, after mar- 
riage, as her separate estate; and after mar- 
riage, and unto her death, he uniformly ad- 
hered to that agreement, and recognized said 
property am her sq;>arate estate, and she al- 
ways claimed it and controlled it as such; 
and, after the husband's death, the court said 
that, as between volunteers claiming the prop- 
erty by virtue of the husband's marital rights 
and the wife, equity would uphold that agree- 
ment as consistent with the husband's pow- 
er, he being sul Juris all the time, to let the 
wife retain her property as her separate es- 
tate; but the wife has no power to relinquish 
her marital rights unless she pursues the law 
in that regard. The fiact that the agreement 
was called antenuptial simply had reference 
to the fact in that case that it was made be- 
fore marriage. The Judgment is reversed, 
and cause remanded for further proceedings 
consistent with this opinion. 
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WHITE T. BIGBLOW et al, 

(28 N. E. 90i, 154 Mass. 5^.) 

Supreme Judicial Goart of Massachusetts. 
Suffolk. Not. 16, 1891. 

Appeal from supreme judicial court, Suffolk 
county. 

Bill by Aliram White against Oharles B. Bige- 
low et aL, to set aside a deed made by his de- 
ceased wife in her life-time to defendant. 
From a decree for defendants on demurrer 
plaintiff appeals. Affirmed. 

M. R. Thomas, for plaintiff. Hutchins & 
Wheeler, for defendants. 

LATHROP, J. The plaintiff brings this bill, 
"as he is administratar of the estate" of hiB de- 
ceased wife, for his own b^ieflt as her husband, 
and alleges that, before their marriage, ''she, 
for the purpose of inducing him to marry her, 
informed him of the amount and value of her 
estate, and promised and agreed with him that 
if be would marry her he should thereupon and 
th»eby be the owner of all her estate, with the 
privil^e on her part of retaining the manage- 
ment and possession of the same for and dur- 
ing her natural life, for his own and her ben* 
efit, and the benefit of his son, Eugene"; that 
he, In consideration thereof, did marry her, 
but that she, In violation of her agreement, with 
intait to deprive him of said property, and to 
evade and viol&te the laws of the common- 
wealth, made a certain indenture, a copy of 
which Is annexed to the bill. By the indenture, 
which is dated Februaiy 6, 1889,-21 days be- 
fore her death,--Sarah B. White conveyed to 
the defendant Bigdow certahi personal prop- 
erty. In trust, to apply so much of the income 
and principal as he should see fit for her sup- 
port during her life, and on her decease to 
pay her debts, and distribute the balance 
among the other defendants, in various 
amounts, as stated in the indenture. The bill 
further alleges that In confirmation of her of- 
fer, conversation, and agreement she wrote 
and signed a letter to the plaintiff, a part of 
which is as follows, the remahider of said let- 
ter, containing the signature, having been lost: 
"We talked last fall. You will remember 
what I said about my income. All I have will 
be yours and Eugene^s when I have done with 
it, but I must hold it while I Uve. I wiU do 
what I said in regard to business, the loan we 
have talked of, etc. I wUl go to Townsend 
Thursday, if you wish. Please write Tuesday, 
so that I can receive it In season. Thursday, un- 
less it actually storms; if cloudy, will go. 
Do not feel tlm.t there Is any change in my 
fedings towards you. Indeed, am more attach- 
ed to you now than ever; but it is best for us 
to decide as we can hold out." The bill con- 
tains other allegations, which the plaintiff con- 
tends amount to a diarge of fraud and undue 
influence on the part of the defendants in ob- 
tahUng the Indenture from Sarah E. White. 
The bin further alleges that the plaintiff never 
at any time assented to the execution of the 



Indenture or to the disposition of said estate 
or any part thereof; but, as administrator of 
said intestate^s estate, he has demanded the 
same from the defendant Blgelow, and Bige- 
low has refused to give it up. The pi-ayer of 
the bill is that the indenture may be decreed 
to be void, and tlmt the defendants may be 
ordered to deliver to the plaintiff any of the 
estate of the intestate in their possession or 
control, held or claimed to be held by them 
under said indenture. A general demurrer was 
filed to the bill; and, after the bill had been 
twice amended, so as to read substantially as 
above set forth, the demurrer was sustained, 
and, the pUUntiff stating that he bad no fur- 
ther amendment to offer, the bill was dismiss- 
ed, with costs, and the plaintiff appealed. Al- 
though the bin states that it is brought by 
the plaintiff, '*as he is administrator of the es- 
tate" of his wife, it alleges that it is brought 
for his own benefit as her husi)and. It seems 
to us, therefore, that the plaintiff does not 
seek to recover the property alleged to have 
been conveyed by the Indenture as assets of the 
estate of his hitestate, but for his own benefit, 
by virtue of the alleged antenuptial agreement. 
This agreement is alleged to have been made 
hi consideration of marriage. The statute of 
frauds requires the agreement, or some note or 
memorandum of it, to be in writing, and signed 
by the party to be charged. Pub. St. c. 78, § 
1, d. 3; Chase v. Fitz, 132 Mass. 359; Peck 
V. Vandemark, 99 N. Y. 29. To satisfy the 
statute, the agreement or memwandum must, 
either by its own terms or by reference to 
some other writing, express with reasonable 
certainty all the conditions and essential ele- 
ments of the bargain. See Freeland v. Ritz, 
154 Mass. 267, 28 N. E. 226, and cases cited. 
The plaintiff here relies upon an oral agree- 
ment and upon a fragment of a letter. No ac- 
tion can be maintained upon the oral agree* 
ment unless the letter is a suflicient memoran- 
dum of it. But the fragment set forth is not 
the letter, but only a portion of it Although 
the rest of the letter is alleged to have been 
lost, the entire contents, or the substance there- 
of, should be set out, that the court may see 
what the promise was, if any, that the intes- 
tate made. Ck)nsidering the fragment of the 
letter by itself, the words, "All I have will be 
yours and Eugene's when I have done with 
it, but I must hold it while I live," are the 
expression of an intention to give the property 
to the plaintiff in tihe future, rather than an 
agreement binding upon her and her estate. 
Maunsell v. White, 4 H. L. Gas. 1039; Oaton 
V. Caton, L. R. 2 H. L. 127; Maddison v. 
Alderson, L. R. 8 App. Gas. 407. The words 
at the end of the fragmei^t, "It Is best for us 
to decide as we can hold out," also tend to 
show that no specific agreement was made. In 
the view we have taken of the scope of the 
bill it is entirely immaterial whether the de- 
fendants obtained the conveyance from the 
wife by fraud and undue influence or not, 
and we need not consider the allegations of the 
biU in this particular. The allegaticm that his 
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wife ezecnted the lodeiitiire to evade and 
yiolate tfbe laws of the commonwealth IB, for the 
same reason, Immaterial; and It may be add- 
ed that the plahitiff has not In hto brief point- 
ed oat any law whidi ha contends haa been 



Tic^ted. If the bm can be oonstmed as seek- 
ing not only to obtain the property for the 
plaintlflTs own benefit, bat also as assets of 
his wife's estate, it is deariy bad for moltifari- 
oosness. Decree afOrmed. 
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MANNING T. RILEY. 

(27 AtL 810, 52 N. J. Eq. 89.) 

Omrt of Chancery of New Jersey. Oct 17, 

1883. 

Bin hy Teresa V. Manning against Mar- 
garet A Riley to set aside a marriage settle- 
ment Heard on pleadings and proofii taken 
orally. Decree for complainant. 

John O. H. Pitney, for complainant Ed- 
ward A Day» for defendant 

VAN FLEET, V. a The complainant is 
a judgment creditor of John M RUey, and 
she brings this suit to procure a decree ad- 
judging that a settlement made by her Judg- 
ment debtor on his wife, the defendant in 
this case, is without force, as against her 
judgment because it was made by way of 
gift, and without consideration. The de- 
fendant on the contrary, Insists that the set- 
tlement rests on a consideration sufficient to 
make it valid against the complainant's judg- 
ment The facts are not in dispute. The 
defendant and John M. BUey intermarried on 
the 15th day of August 187a She was ft 
widow, and he was a widower. The defend- 
ant says, just prior to their marriage, Mr. 
Riley promised that, If she would marry him, 
he would give her his homestead house and 
lot When required to state more in detail 
the circumstances under wliich the promise 
was made, she said that she did not object 
to marrying Mr. Riley, but she did object to 
gohig to his home to live, because some of 
his children and grandchildren were liylng 
with him, and that she told him so, and then 
proposed that after their marriage he should 
come to her house, and make that his home. 
To this, she says, he replied that he was 
Tery much attached to his garden, and did 
not want to leave it snd that if she would 
consent to marry him, and go to his house 
to live, all of his children, except one aaa 
and a grandchild, should leave and go else- 
where, and he would also give her his home- 
stead house and lot for herself. This prom- 
ise, though made prior to the 15th day of 
August 1878, was not performed until Feb- 
ruary 14, 1888. Mr. RUey, th^i, through ft 
third person, ccmveyed his homestead, for s 
nominal consideration* to the defendant 
The reason her husband did not fulfill his 
promise earlier, the def aidant says, was be- 
cause she told him that a conveyance to her 
might create an enmity between his sons 
and himself, and perhaps, also, between them 
and her, and that his word was all she want- 
ed. The debt on which the complainant's 
judgment is founded arose In January, 1883, 
more than five years before the settlement 
in controversy was made. 

The above summary exhibits all the mate- 
rial facts of the case. No evidence in proof 
of the antenuptial contract on which the de- 
fense rests was produced, except that of the 
def^dant herself; and the truth of her evi- 
dence on that point stands entirely uncox^ 



roborated. Not a single fact or drcum- 
stanee was proved by the oath of any other 
witness, or In any other way, which goes to 
substantiate or confirm the truth of her evi- 
dence on that point. With the evidence in 
this condition, I think It may well be doubted 
whether the evidence Is sufficient to warrant 
a judicial finding that the contract alleged 
was in fact made; but in order to determine 
the question mainly discussed by counsel on 
the argument it will, for present purposes, 
be assumed that the contract on which the 
defense rests has been proved as alleged, 
and that the promise of the husband to mnke 
a conveyance was made to induce the defend- 
ant to consent to marry him, and not to in- 
duce her to consent to go to his house to live 
after their marriage. 

If the settlement in question was volun- 
tary, the complainant's right to have it set 
aside as fraudulent, as against her debt is, 
under the established law of this state, in- 
contestable. The rule on this subject laid 
down by Chancellor Kent in Reade v. Liv- 
ingston, 3 Johns. Oh. 481, 000, has been for 
so long a period, and in so many insta9ces, 
adopted by the courts of this state as the 
rule of judgment in such cases, that it must 
be considered so complete and thoroughly 
settled that any attempt by counsel to Induce 
this court to change or overthrow it 8houl«l 
be regarded rather as an exhibition of rash 
courage than as a display of discretion. And 
that rule is 'that if the party be Indebted at 
the time of the voluntary settlement it is 
presumed to be fraudulent in respect to such 
debts, and no circumstance will permit those 
debts to be affected by the settlement or re- 
pel the legal presumption of fraud. The pre- 
sumption of law, in this case, does not de- 
pend upon the amount of the debts, or the 
extent of the property in settlement or the 
dfcumstauces of the party. There is no 
such distinction set up or traced in any of 
the cases. The attempt would be embar- 
rassing, if not dangerous, to the rights of 
creditCHS, and prove an Inlet to fraud. The 
law has therefore wisely disabled the debtor 
from making any voluntary settlement of his 
estate to stand in the way of his existing 
debts." Out of the multitude of cases in 
which the courts of this state have enforced 
this rule, two, only, will be cited: Haston v. 
Castner, 31 N. J. Eq. 607, 704; Hagerman 
V. Buchanan, 45 N. J. Eq. 292, 206, 17 Atl. 
Bep. 046. 

The questicm, then, upon which the deci- 
sion of this case must turn, is, was the set- 
tlement voluntary? It is admitted that It 
was founded upon an antenuptial parol prom- 
ise, and that it has the support of no other 
consideration. Prior to the enactment of 
the statute of frauds, such a promise was 
held to be a sufficient consideration to sup- 
port a postnuptial settlement. The reasoning 
was this: Tt9 marriage having been pro- 
cured by means of the promise to make a 
settlement the promisor, having received the 
consideration for his promise, thereby became 



i 



72 



HUSBAND AND WIFE. 



bound, acccxrdlng to the ordinary principles 
of Justice, to keep bis word and perform 
bis promise. May, Fraud. Gonv. 370. But 
this rule was abrogated by the statute of 
frauds. That statute, In substance, ordains 
that no action shall be brought to charge 
any person upon any agreement made up<Mi 
consideration of marriage, unless the agree- 
ment upon which sudx action shall be 
brought shall he In writing, and signed by the 
party to be charged therewith. Revision, p. 
445, § 5. This provision of our statute Is al- 
most a literal transcript of the original stat- 
ute of Gar. n. The purpose of the statute 
Is plain. It was designed to render hasty 
and Inconsiderate oral promises, made to In- 
duce marriage, without legal force, and thus 
to give protection against tiie consequences 
of rashness and foUy. Lord Cranworth, In 
Warden v. Jones, 2 De Gex & J. 76, 82, de- 
scribed the object of the statute, and the 
duty of the courts in maintaining It, In these 
words: "Persons are so likely to be led Into 
such promises Inconsiderately that the law 
has wisely required them to be manifested 
by Tfriting; and It Is the duty of this court 
to act In conformity with the statute, and 
not to endeavor to escape from Its generally 
very salutary enactments In consequence of 
Its operating harshly In a particular case;'* 
Now, If an antenuptial parol promise to make 
a settlement cannot be made the foundation 
of an action,-Hind that Is the express man- 
date of the statute,— It follows, necessarily, 
that such a promise imposes no legal duty 
on the promisor. By making it, no legal 
duty Is Imposed, or obligation Incurred; and 
its breach, consequently, creates no legal 
liability. Its performance, therefore. Is an 
act of pure grace,— the doing of a favor, and 
not the doing of a duty,— and so Is voluntary, 
in the strongest sense of that term. But It 
has bee^i said that, while such a promise Im- 
poses no legal duty. It creates a moral obliga- 
tion, and that such an obligation should be 
held to be a sufficient OMisideratiou for a 
postnuptial settlement, and free It from the 
imputation of fraud, even as against credit- 
ors. The answer, however, made by Lord 
Northington In Spurge<Mi v. Collier, 1 Eden, 
55, 61, and adopted by Lord Cranworth in 
Warden v. Jones, supra, to this argument, 
must, I think, be considered conclusive. 
Lord Northington said: "If such a parol 
agreement were to be allowed to give effect 
to the subsequent settlement, It would be the 
most dangerous breach of the statute, and a 
violent blow to credit, for any man, on the 
marriage of a relation, might make such 
promise, of which an execution never could 
be compelled against the promisor; and, the 
moment his drcumstanoea failed, he would 
execute a settlement pursuant to his prom- 
ise, and defraud all his creditors." 

The defendant has performed her part of 
the antenuptial contract She married the 
man who promised to make a settlement on 
her. There are cases where parol contracts 



within the statute of frauds may be taken 
oat of Its operation by part performance, 
and thus made enforceable In equity. The 
special ground upon which relief is ;^ven In 
this class of cases is that, the statute beii'g 
designed to prevent fraud. Justice should not 
permit It to be used as an Instrument of 
fraud, or as a shield by the frauddoer. But 
marriai^e, standing alone, has never been re- 
garded as a sufficient part performance of 
an antenuptial parol contract to withdraw 
the contract from the operatliMi of the stat- 
ute. This was so decided as early as 1720 
in Montacute v. Maxwell, 1 P. Wms. 618, 
620. The rights of credltois were not In- 
volved In this case. The bill was llled by a 
wife to comp^ her husband to make a set- 
tlement In conformity to his antenuptial 
parol promise. On the hearing, the principal 
argument urged In behalf of the wife was 
that she, by marrying the defendant, had 
fully performed her part of the contract, an ' 
that the contract was thereby taken out of 
ttie statute, and thus became enforceable in 
equity. But the court held that the wife 
was not entitled to a decree; declaring that 
where there Is no fraud, only relying upon 
the honor, word, or promise of the defend- 
ant, the statute making those promises void, 
equity will not interfere. The principle laid 
down in this case has been uniformly ad- 
hered to by the English courts. Lord Gotten- 
ham, In Lassenoe v. Tlemey, 1 Macn. & 6. 
551, 571, in commenting on what he had said 
In Hammersley r. De Bid, reported In a 
note to 12 Clark & F. 61, said: "A parol 
contract, followed only by marriage, is not to 
be carried into effect, marriage being no part 
performance of the contract If it were, 
there would be an end of the statute, which 
says that a contract in consideration of mar- 
riage shall not be landing, unless it be In 
writing; but, if marriage be part perf<Hin- 
ance, every parol contract followed by mar- 
riage would be Ending." And Sir John 
RomiUy, M. R., in Warden v. Jones, 23 Beav. 
487, 490, held that where a man enters into a 
parol contract with his Intended wife, and 
nothing follows but the marriage, the mar- 
riage cannot be treated as part performance, 
and that the carrying Into effect the parol 
contract after marriage, by a deed, amounts 
to no more than a voluntary settlement. The 
same principle has controlled the decision of 
other cases. Redding v. Wilkes, 8 Brown, 
Oh. 400; Dundas v. Dutens, 1 Yes. Jr. 196, 
199; Gaton v. Gaton, 1 Oh. App. 137. In 
Story's Commentaries on Equity Jurispru- 
dence, it is said, (volume 1, S 768:) "If there 
has been no fraud, and no agreement to re- 
duce the settlement to writing, but the other 
party has placed reliance solely upon the 
honor, word, or promise of the husband, no 
relief will be granted, for in such a case the 
party chooses to rest npon the parol agree- 
ment, and must take the consequences; and 
the subsequent marriage Is not deemed a 
part performance, taking the case out of the 
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statate, ooatraiy to the role which preTalls 
in other cases of contract In this respect, 
it is always treated as a peculiar case, stand- 
ing oa its own grounds." That marriage, 
alone and of itself, is not such a part per- 
formance of a parol antenuptial contract as 
will withdraw the contract from the opera- 
tion of the statute of frauds, and render it 
enforceable in equity, must, I think, be con- 
sidered the settled law both of this country 
and England. Many of the cases so ad- 
Judging will be found cHed In May, Fraud. 
Conv. 373, 1'ry, Spec. Perf. p. 263, i 408; Wat 
Spec. Perf. p. 390, i 28a 

But It is argued that an entirely different 
doctrine was established by this court in 
Satterthwalte r. Emley, 4 N. J. Eq. 488; the 
contention being that Qoy. Haines, sitting as 
chancellor, decided In that case that a mar- 
riage contracted by a woman, under an ante- 
nuptial parol promise to make a settlement 
on her, constituted a sufficient consideration 
to give Talldity to a postnuptial settlement 
made in pursuance of such promise. I do 
not think the case can be understood to de- 
clare any such doctrine. The bill in that 
case was filed to procure a decree giving ef- 
fect in favor of the wife, and against the 
creditors of her husband, to an antenuptial 
parol contract by the husband to make a 
settlement The wife failed to prove the 
contract (A which her suit was founded, and 
the court so found. With that finding, the 
case ended. The court, with the case in this 
condition, was not reqiiired to consider what 
effect if any, could be given to the contract 
That question could not arise until the con- 
tTtuct was first established by proof. Nor do 
I understand that any opinion, uttered as a 
deliberate Judgment, was expressed upon that 
qaesti(«L The most that the chancellor did 
was to Intimate the inclination of his mind. 
He said that If the contract alleged had been 
proved, he should have been inclined to h(^d 
that a settlement made in pursuance of it 
was valid. '*Such settlement" to speak in 
his own words, "could not be considered vol- 
untary, but upon a good and valuable con- 
sideration, to wit, the marriage, and the 
conveyance of all the wife's estate." Subse- 
quent to the marriage, it appeared that the 
wife had conveyed all her lands, through a 
third person, to her husband, in order, as 
it was alleged, that they might be conveyed 
to a trustee in fulfillment of the antenuptial 
parol contract If the lands of the wife 
were conveyed to her husband upon his 
promise to convey them to a third person 



in settlement upon her, there can be no doubt 
that his promise bound him In equity; nor 
that the wife's conveyance would, in that 
case, have constituted a perfect consideration 
for a settlement upon her, provided It had 
been made promptly, and before her hus- 
band had made use of the ownership of the 
lands as a means of obtaining credit, for, in 
that case, it will be observed that the wife 
would have done something more than mar- 
ry, namely, have conveyed her lands. In 
this situation of affairs, the duty of the court 
would be plain. It would be bound to en- 
force that rule of equity jurisprudence which 
declares that if a man make a promise to 
another person for the purpose of inducing 
that pers(Hi to do an act, and the act is done 
on the faith of such promise, the promisor 
will be held to his word, and be compelled 
to do what he promised. Warden v. Jones, 
23 Beav. 487, 4d3; Hammersley v. De Bid, 
12 Clark & F. 62. It is thus made plain, as 
I think, that the Judgment of the court in 
Satterthwalte v. Emley does not give the 
slightest countenance to the notion that mar- 
riage, alone and of itself. Is a sufficient con- 
sideration to give validity, as against cred- 
itors, to a postnuptial settlement made in 
pursuance of an antenuptial parol promise, 
and yet that is the only consideration cm 
which the settlement In this case rests. The 
conduct of the settler was, as against his 
wife, entirely free from fraud or wrong of 
any kind. He would have fulfilled his prom- 
ise at a time when he could have made a vol- 
untary settlement which would have be^i 
perfectly valid against the complainant's 
debt if the defendant had not persuaded him 
not to do so. Her ccmduct as she describes 
it was so unselfish and confiding as to be 
worthy to be caUed magnanimous. To pre- 
vent her husband's children from losing con- 
fidence in his love, and to preserve their af- 
fectionate relations, she persuaded him, aft- 
er the marriage, not to settle his homestead 
on her then, assuring him that his word was 
all she wanted. She put her trust in what, 
under the law, is without the least legal 
force. This may be the proper subject of 
regret hut it can have no influence whatever 
on the Judgment of the court The demands 
of Justice are superior to the claims of af- 
fection or benevolence. The law requires a 
debtor to be Just before he \a generous; to 
pay his debts before he attempts to dispose 
of his property by gift The deeds in ques- 
tion were executed in fraud of the complain- 
ant's rights, and must be set aside. 
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BABRON ▼. BARRON et aL 

(24 Vt 876.) 

Sapreme Coart of Yermont. Windsor. March 

Term, 1852. 

Appeal from chancery court, Windsor coun- 
ty. 

This was a bill in equity. The lower court 
dismissed the bill, and the orator appeals. 

Washburn & Marsh, for appellant. Tracy, 
Converse & Barrett, for appellees. 

ISH AM, J. The object of this bill in chan- 
cery is to perfect the title of the orator to that 
portion of the premises therein described, 
which was conveyed by Jedediah Kilbum to 
Azuba Sessions, and upon which his execu- 
tion against Buf us Barron was levied. The 
bill charges, that the premises were contract- 
ed for at the price of $1800, that the deed 
w$is executed to Mrs. Sessions for the purpose 
ol! keeping the property from the creditors of 
Rufus Barron, and that a fraudulent agree- 
ment to that effect was made between them. 
The orator further states, that Rufus Barron 
was possessed of $1100 in money, and paid 
that amount towards the purchase, and in- 
sists, that to that extent Rufus Barron has 
an equitable interest in the land, subject to 
be taken on his execution, and that a legal 
title to the premises upon which his execu- 
tion was levied, should be perfected in him 
by decree of this court. 

The bill is taken as confessed by Rufus 
Barron, but answered by the other defend- 
ants. Mrs. Sessions, in her answer, denies 
the facta stated, and the whole equity of the 
orator's bill. The defendants Baxter and 
Parkhurst, admit, that they are grantees and 
purchasers of the premises by regular con- 
veyances from Mrs. Sessions to Baxter and 
from Baxter to Parkhurst, and that at the 
time of the conveyances they respectively had 
notice of the orator's attachment; so that 
tlieir right and title is held subject to the 
claim of the orator under his attachment, as 
it may be perfected at law or in equity. The 
recovery of the judgment in favor of the ora- 
tor V. Rufus Barron, the issuing an execution 
thereon, and the levy of the same on the 
premises in question, are facts not disputed; 
and it is equally undeniable, that the ora- 
tor has laid a proper foundation for sus- 
taining this bill, by exhausting his 
^remedies at law in seeking satis rac- *389 
tion of his execution. The convey- 
ance from Kilbum to Mrs. Sessions was 
made October 20, 1841, and was paid for at 
the time by the notes of Mrs. Sessions, with 
the understanding, however, that the notes 
were to be paid by the application of about 
$1,100 coming to Melinda, the wife of Rufus 
Barren, from the estate of her father, and 
which was then in the hands of the adminis- 
trator; and the balance was to be paid by 
Mrs. Sessions from her own estate. It is 
evident, from the testimony in the case, that 
the deed was executed to Mrs. Sessions by the 



request of Melinda, and with the consent of 
Rufus Barron, for the purpose of placing the 
amount so paid from the distributive share 
of Melinda in the hands of her mother, as 
trustee, to preserve the same for her sole use 
and benefit and as her separate estate, so that 
in no event it should become the property of 
her husband, or subject to the inheritance of 
his children by a former wife. The case is 
free,* therefore, from any question of fraud 
in fact, arising from the execution of the 
deed to Mrs. Sessions; for it does not appear, 
that Rufus Barron was any where indebted 
at that time, and the claim of the orator ac- 
crued several years after this transaction. 

Mrs. Sessions admits, however, that her 
personal interest is only to the extent of 
about $700, and that she holds the remainder 
as trustee for her daughter Melinda; and in- 
sisto that it belongs to Melinda as her sepa- 
rate property, independent of any claim of 
her husband or his creditors. This answer 
is conclusive upon her as to the extent of her 
personal interest in the premises; and though 
the deed may contain the statement, that its 
consideration was paid by Mrs. Sessions, and 
contains no recital of a trust interest, yet, 
she is as much chargeable as trustee, by the 
acknowledgment of the trust in her answer, 
as if the deed contained an express declara- 
tion of the trust. 2 Stoic's £q. § 1201, and 
note 2. 2 Atk. 155. 

The important inquiry, therefore, in the 
case is, who is really the cestui qtAS tnut un- 
der this deed, of that portion of the premises 
paid for by Melinda's share from the estate 
of her father ? The question is presented free 
from any embarrassment arising from ques- 
tions of fact ; for we learn from the testimony, 
that the marriage of Rufus Barron with Me- 
linda took place Sept 6, 1841, while her 
ftither deceased April 11, 1840; so that 
the distributive *si)are vested in the *d90 
wife of Rufus Barron prior to their 
marriage, and her title thereto, though not 
reduced to her actual possession, became ab- 
solute and unconditional. 

We are enabled to obtain an answer to the 
inquiry, which of these parties is entitled to 
that trust estate contained in the deed to 
Azuba Sessions, by ascerteining to whom be- 
longed the money which was paid for its pur- 
chase. For it is a common principle in eq* 
uity, "that where one buys land in the name 
of another and pays the consideration money, 
the land will generally be held by the gran- 
tee in trust for the person who so pays the 
consideration." This, says Justice Storit, 
"is an established doctrine, and not open to 
controversy. •• 2 Story's Eq. § 1201, and note 
2. Such conveyances create a resulting trust, 
which is not the subject of seizure or sale. 
But by the levy of an execution upon the 
premises there is created an equity in behalf 
of the creditor, which can be reached by the 
aid of a court of chancery; and this is one of 
the most important sources of equitable ju- 
risdiction and power. McDermutt v. Strong, 
I 4 Johns. Ch. R. 687. Scott y. Scholey, S 
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East. 467. Waterman ▼. Cochran et ai.» 12 
Vt. 699. 

If ia this case the money paid for the land 
was the property of the wife, coQstituted part 
of her separate property, and was subject to 
her sole disposition and use, then it is evi- 
dent a court of equity should protect it for 
her benefit. But if by the marriage, or oth- 
erwise, that money became the absolute prop- 
erty of Buf us Barron, and as such was vested 
in real estate, then he has the equitable in- 
terest therein ; he alone is the cestui que trusU 
and the property is held by the trustee for his 
benefit. In such case it is the duty of a court 
of equity to protect the title of this plaintiff 
under his levy^ by decreeing the payment of 
bis execution, or the conveyance of the legal 
interest in the premises upon which the exe- 
cution was levied, as prayed for in the bill. 

At common law, by the marriage the hus« 
band is seized of the freehold, Jur0 uxorU^ of 
all lands, of which she was seized of an es- 
tate of inheritance, at the time of their mar- 
riage. Go. Litt. 851, a. And he takes the 
rents and profits during their joint lives, and, 
in case of his survivorship, in some cases, 
during his natural life, as tenant by the 
curtesy. If she is seized of an estate for her 
own life, or per outer vie, the husband is 
seized thereof in right of his wife, and is 
entitled to the rents and profits. To 
^1 *all her chattels real, the husband be- 
comes entitled, with the power to sell 
and otherwise dispose of the same, as he 
pleases during his life; and in case of his 
survivorship they become absolutely his. Of 
all her personal chattels capable of immediate 
and actual possession, he becomes likewise 
the absolute owner.. To her choses in action, 
as debts due by bond, note, simple contract, 
or otherwise, he has a qualified right, ren- 
dered absolute by reducing * them into pos- 
session during coverture; if not so reduced, 
tliey pass to the administrator of the wife. 
2 Kent's Com. 118. 

This right of the husband to the property 
of the wife is acquired in consideration of the 
obligation resting upon him by the marriage 
to pay her debts, as well as to maintain her 
and her children. But while this right is 
given to the husband over the property of the 
wife, no provision at common law is made to 
secure the performance of the corresponding 
duties of the husband to the wife, — as having 
tliis claim to her property, he is enabled to 
transfer and dispose of it, or, upon his bank- 
ruptcy and insolvency, the property would 
vest in his assignees for the benefit of his 
creditors, and his wife, whatever may have 
been her fortune, may, with her children, be 
left destitute of the means of subsistence. 
To remedy this deficiency in the common law, 
courts of equity, from the earliest period, 
have exercised their power by giving to the 
wife a right to a provision out of her own 
property, and which is termed, the equity of 
the wife. It was formerly considered, that 
this equity could be protected only where the 
busband was seeking the aid of a court of eq- 



uity to obtain possession of the wjfe*s prop- 
erty. 1 P. Wms. 460. 2 Story* s Eq. § 1414. 
B^t since the case of Lady Elibank v. Mon- 
tolieo, 5 Yes. 737, the wife is permitted to 
actively assert her claim in equity, as plain- 
tiff. ''The equity is the saiae, in whatever 
form or by whomsoever presented." 1 Lead. 
Cas. in Eq. 383. 

It was also formerly considered, that this 
equity was confined to the absolute personal 
property of the wife. But afterwards it was 
extended to the rents and profits of real es- 
tate in which she had a life interest. And at 
the present day this equity has a more exten- 
sive application, and is attached to the rents 
and profits of all her real estate, whether legal 
or equitable, whether they are of inheritance, 
or for life, and whether leasehold estates, or 
a trust term for years. Clancey 445-6. 
5 Myl. & Craig 97. 101 no 103. Sturgis ♦392 
V. Ghampneys; 4 Hare 1, Hanson v. 
Keating; 2 Story's Eq. § 1410. And what- 
ever qualification may be found in the appli- 
cation of this doctrine to different cases, that 
qualification has no existence, where the hus- 
band and wife are living separate and apart, 
without any fault on the part of the wife, nor 
in case of the bankruptcy or insolvency of 
the husband. 5 Yesey 517, Lumb y. Milnes; 
10 Beav. 324, WUkinson v. Charlesworth. 
and Marsack v. Lyster. In which Lord Lano- 
DALE disapproved of the case Yaughan v. 
Buck, 13 Sim. 404. 

In relation to her personal property, as well 
as her choses in action, this equity of the 
wife will equally be protected. It has been, 
and with some qualifications. Is now held, 
that if her personal property had been actu- 
ally reduced into possession, and is not a 
mere right or thing in action, so that a com- 
plete legal right is vested in the husband, the 
wife's equity can no longer be enforced. 1 
Eq. Lead. Cas. 351. And that whenever ho 
was pursuing the common remedies at law 
for the purpose of reducing into possession, 
the personal property of the wife, courts of 
equity will not interfere, but will ordinarily 
remain passive. 2 Story's Eq. § 1403. But 
it is now held, and the cases are not unfre-* 
quent, in which the husband has been re- 
strained by injunction from enforcing his 
legal remedies to obtain the wife's property, 
or reducing to possession, the wife's choses 
in action, for the purpose of enforcing her 
equity to a settlement. 2 Kent 121 and note 
6. Clancey on Mar. Wom. 466. 1 Eden, 
506, Mason v. Masters; 1 Roper on Hus. and 
Wife, 271. 2 Sim. 167, Pierce v. Thornley; 
5 Johns. Ch. R. 477, Kenny v. Udall; 4 Paige, 
74. Yan Epps v. Yan Deusen, and this is re- 
garded as a salutary rule in case of the in- 
solvency of the husband, or separation from 
his wife without fault on her part. In the 
case of Eedes v. Eedes, 11 Sim. 569, it was 
held, that where a married woman left her 
husband, and was living separate from him, 
but not in a state of adultery, she was en- 
titled to a settlement out of a sum in stock, 
to which her husband had become entitled in 
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her right. If the husband has obtained the 
possession of the property without suit, and 
it still remains in his hands, he wiil, in many 
casest be adjudged the trustee of the wife; 
this was so decided in this State in the case 
of Porter y. Bank of Rutland, 19 Yt. 410. 
2 Kent 146. Clancey 260. If the property 
of the wife have been received and appro- 
priated by the husband to his use, 
*393 other ^circumstances must determine, 
whether the wife has lost her equity. 
If they were living together, and the prop- 
erty have come into his possession, and so 
have been appropriated by her consent, it 
will be presumed a gift to her husband, and 
her equity will be lost. But if the property 
have been so appropriated under circum- 
stances showing that it was to be repaid, 
then she will stand in equity, as the creditor 
of the husband, and her claim will be en- 
forced against his executors. • Thus where a 
wife advances money from her separate prop- 
erty, to redeem a mortgage on her husband's 
estate and takes a receipt for the money, she 
will stand in the place of the mortgagee, and 
the heir must redeem it from the wife. 
Reeve's Dom. Rel . 165. And Lord Thurlow 
ruled, that if a wife mortgaged her separate 
real estate for her husband's benefit, it will 
be considered the debt of the husband, and 
that it should be satisfied out of the assets of 
the husband's estate. 1 Yes. Jr. 186, Clin- 
ton v. Hooper; and Judge Rbeves remarks, 
that wherever it appeared from the evidence, 
that the wife bad claimed; that her husband 
was debtor, or that he had recognised him- 
self as such by proposing to pay her, she is 
considered, on the death of the husband, as a 
creditor. Reeve's Dom. Rel. 165. 

This equity of the wife, is also sustained 
in relation to the distributive share of an es- 
tate, to which she is entitled by inheritance, 
and whether that right became vested in her 
before or after marriage. The right of the 
husband to that species of property is purely 
marital, and which a creditor cannot exercise 
for the husband, against his will. In New 
Hampshire, in the case of Parsons v. Parsons, 
9 N. H. 309, it was held, that a distributive 
share of an intestate estate, to which a/em« 
covert is lieir, does not vest absolutely in the 
husband, but he has simply the same quali- 
fied right that he has to her other choses in 
action. The same doctrine was sustained in 
Wheeler v. Moore and Tr. 13 N. H. 478— 
Parkeb, G. J., uses this emphatic language: 
— "That a husband has a right to claim such 
distributive share to his own use, but that 
he is not obliged to exercise that right. If 
he omit so to do, on his death, the right will 
survive to the wife in her own right, and as 
heir to the estate, and if he neglect or refuse 
to reduce it to possession, it is clciir, that 
after his death, neither his heirs, or cred- 
itors, could assert any claim to it." And it 
was held in that case, that such property, un- 
til so reduceJ to possession, was not at 
law '('subject to an attachment at the *894 
suit of the creditors of the husband, or 



to the process of foreign attachment. 12 N. 
H. 164, Marston v. Carter. 

In Mass., at law, the decisions are other- 
wise, and the interest of the husband in his 
wife's distributive share of an intestate e^ 
tate is subject to be attached, in the hands of 
the administrator, by the trustee process, at 
the suit of a creditor of the husband. This 
right is there, as it is now in this State, given 
by express statute, and extends to legacies 
and other effects in the hands of the admin- 
istrator. C. 109, § 62 ; 20 Pick. 563, Wheeler 
V. Bowen; Ibid. 517, Hayward v. Hayward. 
But in the last case it was held, that if the 
husband died without reducing the property 
into possession, it survived to the wife. And 
in the case of Davis v. Newton, 6 Met. 537, 
on a bill in equity, it was ruled, that what- 
ever may be the rights of the creditors at 
law, yet at any time before distribution, the 
court will protect the equity of the wife, and 
compel them to make suitable provision for 
her support, and that of her children. 

In New York, Chancellor Kent observes: 
—2 Kent 123, 114, that the leading proYis- 
ions and principles of the English courts of 
equity, have been incorporated into the equity 
Jurisprudence of that State, and that legacies 
and distributive shares accruing to the wife 
during coverture, stand on the same footing, 
the husband having simply a qualified interest 
therein, subject to the equity of the wife. 6 
Johns. Ch. 178, Haviland v. Bloom; 5 Johns. 
Ch. 198, Schuyler v. Hoyle. 

In this State, a- similar view has been en- 
tertained, and the case of Short v. Sampson 
and Trustee, 10 Yt. 446, contains the ele- 
ments of the doctrine in relation to the equity 
of the wife, as it is held by the courts of 
chancery in England and most of the States 
in this country. In that case it was held, as 
in New Hampshire, "that the husband has 
no such interest in nxoney decreed by the pro- 
bate court to be paid to the wife by the ad- 
ministrator, as her distributive share in her 
ancestor's estate, as could be attached by the 
creditors of the husband;" and the reason 
assigned is this — "that the right of the hus- 
band to this share, even after decree of dis- 
tribution, is only conditional; no specific 
money passes by the decree. It is, at most, 
a mere chose in action, and as such, belongs 
to the wife, until the husband reduce 
*395 it to posses^sion. *' And in relation to 
the equity of Che wife, the court say, 
"that in chancery, such choses in action are 
treated as the separate property of the wife, 
and on application will interfere to prevent 
the husband from squandering such property, 
and compel him to make suitable provision 
for the wife, or else appoint a receiver for her 
benefit; and that it would be unreasonable to 
permit the creditors of the husband to reach 
such property." In this case, there is made 
a direct application of the doctrine of the 
wife's equity to her distributive share in the 
estate of her ancestors, as against the hns- 
band and his creditors. In all these cases, to 
which we have referred, the property of the 
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wife, whether acquired by gift, devise, or in- 
heritance, before or during coverture, is re- 
garded as the property of the wife and not of 
the husband; — and if that right has not been 
expressly and formally waived, or forfeited 
by misconduct, it will be protected in equity 
against the husband m any proceedings, which 
may be adopted at law, or otherwise, for the 
purpose of reducing it to his possession. And 
will be equally prot^ted against his assignees, 
or creditors; for it has been justly observed, 
that the '* equity of the wife is paramount to 
the interests, powers, and rights of the hus- 
band, and of ail persons deali ng with him . " 1 
Lead. Cas. in Eq., 852; — and by Lord Lano- 
DALE it was held, that this protection would 
be equally extended to the income of the prop- 
erly, in case of the insolvency of the husband, 
or their separation. 10 Beav. 824, Wilkinson 
V. Gharlesworth. 

The amount embraced within this equity 
of the wife, rests in the discretion of the 
court; formerly it was limited to one half. — 
In the case of Davis v. Newton, 6 Met. 544, 
**it was held by Gh. J. Shaw, that the amount 
depended upon circumstances — as the amount 
of the property belonging to the wife, her age, 
health and condition, as well as the numt^r, 
age and condition of her children. In this 
respect, where the matter comes properly be- 
fore the court, it is competent for the chan* 
cellor to obtain the aid of a master to inquire 
into their circumstances, and to report what 
sum would be a suitable provision. But in 
cases where the property is small, and has 
been kept entirely distinct from the husband, 
and where it is evident, that the exigences of 
the family require it, it would be proper to 
appropriate the whole of such property to the 
use of the wife and her children;" and 
*396 also the ^interest or i ncome of the prop- 
erty, in case of their separation, or in- 
solvency. 1 Lead. Gas. in Eq., 353. 5 Johns 
Ch. B. 464, 478. 6W.25. 8 Kelly 193, 205. 

The application of these principles, to this 
case, is not a matter of much difficulty. The 
mon^, to which the wife of Bufus Barron 
was entitled by inheritance from the estate of 
her father, was in the hands of the adminis- 
trator at the time of the marriage and pur- 
chase of the farm. But little has been paid 
to her; some was paid to her husband, by her 
consent. The arrangement, for the purchase 
of the farm and manner of payment therefor, 
was a matter of mutual consent and agree- 
ment between the husband and wife and 
trustees, for the purpose of preserving the 
property as the separate estate of the wife; 
and the' amount paid by the administrator to 
the holder of the notes given for the farm, 
was paid in pursuance of that mutual ar- 
rangement and agreement; and to that ex- 
tend we think it clear, that the money paid 
was the property of the wife. And it is 
equally evident, that the same consequences 
follow in relation to the money handed by the 
administrator to the husband for the purpose 
of paying the balance due on those notes from 
the wife. The facts in relation to the man- 



ner in which the money was handed to him 
by the administrator, are not disputed. When 
requested by the administrator, he refused to 
collect the notes belonging to his wife, for 
the purpose of paying the notes given for the 
farm, saying that no part of that estate should 
come into his hands, — but he consented, if 
the money was collected by the administra- 
tor, to carry the money to the holders of the 
notes, if it would be an accommodation to 
him. 

If this, as has been contended by counsel, 
can be considered as a reduction of this prop- 
erty into possession by the husband, still as 
it was immediately applied upon the notes 
given for the land, in pursuance of their 
previous arrangement, no court of equity 
could refuse to protect it, as the property of 
the wife, the same as if the money had been 
sent by other hands. B ut the author! ties are 
clear, that that was not such an act in reduc- 
ing the property of the wife into the posses- 
sion of the husband, as can affect the right or 
interest of the wife at law, or in equity. 
Other considerations must unite with the fact 
of actual possession, to affect her right of sur- 
vivorship, or her equity to a settlement. To 
produce such results, Ghancellor Kent re- 
marks, 2 Kent, 118, — ^the possession of 
*the husband must be in his character *897 
as husband, obtained in the exercise 
of his marital rights, and for the purpose of 
its appropriation to his own use. In the case 
of Baker v. Hall, 12 Yes. 497, the wife was 
residuary legatee; and the husband took pos- 
session of the real and personal estate of the 
testator, as executor; and it was held by the 
master of the rolls, that, as betook possession 
in that character, and not as husband, it 
could not be deemed sufficiently reduced into 
possession to prevent its survivorship to the 
wife. In Wall v. Tomlinson, 16 Ves. 413, a 
transfer of the wife's stock to the husband, 
as trustee, was held not to be a reduction into 
possession, so as to bar the wife^s survivor- 
ship; for it was made diverso iiituitu. 

The case under consideration, is stronger 
than those, in behalf of the wife. As the 
money was handed to the husband by the ex- 
ecutor and trustee of the wife, for the specific 
purpose of its appropriation in payment for 
the land, and in that character was received 
by the husband, under his disclaim^ of any 
right thereto. It is difficult to conceive of a 
case, where the property of the wife has been 
kept more distinct from the husband, than 
in this, and for the purpose of securing her 
maintenance and the support of her children. 
In the same condition it remained, when paid 
towards the farm; for there had been no ex- 
ercise of marital right 'in claiming it; and 
when the money was so paid, it was taken 
from the separate property of the wife, which 
it is the duty of a court of chancery to protect. 

And on the execution of the deed to Mrs. 
Sessions, in pursuance of their mutual ar- 
rangement, the trust estate enured to the 
wife, from whom the consideration came, she 
is to be regarded as the sole cestui QtM trust 
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under that deed, to the extent of the purchase 
money paid from her separate estate. Her 
interest is purely equitable, and can be ob« 
tained only by the aid of a court of equity; 
and chancery will not permit that property 
to be taken from its Jurisdiction by the hus- 
band, or his creditors* until there has been 
secured the equity of the wife. 

This view of that part of the case renders 
less important the examination of the case in 
relation to the post-nuptial agreement be- 
tween Kuf us Barron and his wife, yet as the 
question is directly presented in the case, it 
is proper to remark, that the agreement evi- 
dently would be of no avail at law. At 
*898 common *Iaw the husband and wife 
are treated as one person; her legal 
existence is merged in that of her husband ; 
their contracts, made when single, are avoided 
by the intermarriage; when made during 
coverture, they are of no binding obligation; 
the husband can neither grant to, or cove- 
nant with his wife, for that supposes her to 
possess a distinct and separate existenoer 
From this principle arises the necessity, at 
law, of all conveyances, covenants, marriage 
settlements, and the like, being made through 
the interposition of trustees. Story's Eq. 
§ 1380. 2 P. Wms. 79. 2 Ves. Sr. 190. But 
courts of equity, for more than a century, 
have disregarded that rule, and for many 
purposes treat husband and wife as distinct 
persons, capable of contracting with each 
other, and of having separate estates, debts 
and interests. Story's Eq. § 1368. 2 Johns. 
Ch. 539. And as a general rule, whenever a 
contract would be good at law, when made 
with trustees for the wife, that contract will 
be sustained in equity, when made with each 
other without the intervention of trustees. 
It is upon this principle, that in many cases 
the husband will be held as trustee of the 
wife, and the wife entitled to the privileges 
belonging to a creditor of the husband. 
Story's Eq. 1378, 1380. 

The agreement in this case was made 
March 14, 1844, nearly three years after their 
marriage, and in substance, after agreeing 
to separate, the wife renounces all further 
claim upon the husband for his services, or 
support for herself and children, and agrees 
that she will contract no debts on his account; 
and th^ husband renounces all claim for her 
services, or support. This agreement, if car- 
ried into effect, should be enforced so as to 
fulfil the evident intention of the parties. 
Without looking at the instrument in any 
other light than with reference to its effect 
upon the property of the wife, it was mani- 
festly his intention to renounce all his claim 
or marital right to her future services, as 
well as support from her property, leaving 
the same for her support and that of her 
children. That an agreement of that char- 
acter, made directly between husband and 
wife, and without the intervention of trus- 
tees, will be sustained in equity, is clearly 
sustained by authority. Justice Story re- 
marks,— 2 Story's Eq. § 1372,— "That if the 



husba&d should, for good reasons, after mar- 
riage, contract with his wife that she should 
separately possess and enjoy property be- 
queathed to her, the contract would be 
upheld ♦in equity." Chancellor Kent *d99 
remarks,— 2 Kent 147, 154,— "That a 
wife may contract with her husband» even 
by parol, after marriage, for a transfer of 
property from him to her, or to trustees for 
her, provided it be for a bona fide and valu* 
able consideration, and she may have that 
property limited to her separate use." I P. 
Wms. 125. 2 Vern. 659. 2 Johns. Ch. 537. 
10 Yes. 146. He further remarks, "that 
gifts by the husband to the wife will be sup- 
ported as her separate property, if they be 
not prejudicial to creditors, even without the 
aid of trustees." In the case of Heir's ap- 
peal, 6 Law. Rep. 408, it was held in Penn. 
by Ch. J. Gibson, that where the husband 
was in the habit of giving his wife the specie 
that came to him in the course of his busi- 
ness, until it amounted to $4500, it became 
the property of the wife, as against the heirs 
at law, and in the nature of a provision for 
her; and this gift and contract, made after 
marriage, and without the intervention of 
trustees, was enforced against his estate. In 
the case of Searing v. Searing, 9 Paige 284, 
the husband permitted the wife, after mar- 
riage, to receive the avails of her property, 
which she held before marriage, and re-loan 
the same on securities in her own name, and 
afterwards gave her #2000 which was loaned 
by her on like security, on her releasing her 
right of dower to his farm on its sale. It 
was held, that this gift and contract, though 
made after marriage and without the inter- 
vention of trusted, was binding upon the 
husband and his estate. And though such 
gifts would not be sustained against cred- 
itors, who were such at the time, yet they 
will be sustained against the husband and 
subsequent creditors. 3 Johns. Ch. 490» 
Reade r. Livingston. The same doctrine 
was sustained in this State in the case of 
Pinney et al. v. Fellows, 15 Vt. 536. In 
that case the court remarked, 'Hhat upon the 
receipt of property by the husband from the 
wife, if, after marriage, he shall, for suffi- 
cient reasons, contract with the wife, that 
she may possess and enjoy separately proper- 
ty bequeathed to her, or inherited by her, or 
such as she may be the meritorious cause of 
acquiring, equity will uphold such post-nup- 
tial agreements, in cases in which the claims 
of cr^itors will not be prejudiced by so do- 
ing;" and chancery would need no better 
reason for upholding such agreements, than 
the insolvency of the husband and his neglect 
to discharge his marital obligations. The 
orator in this case was not a creditor, 
*400 *at the time of this agreement, nor 
until a long time afterwards, — so long, 
that no inference can be drawn, or suspicion 
arise, that it was done in view of future in- 
debtedness. 

In such case it is equitable, that this agree- 
ment should be sustained, not only against 
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the husband and his heirs, bat against all 
others claiming under him, who at least were 
not creditors at the time, for he has parted 
with no property, that was his own. He 
has simply renounced all marital rights to 
the property of his wife, and which no cred- 
itor can compel him to exercise against his 
will, and which a court of equity would have 
required him to do, without such an agree- 
ment, not only in relation to the principal of 
her estate, but also to its income and profits, 
where a separation has taken place by act of 
the husband, or by their mutual consent. 

So far, therefore, as the land, upon which 
the orator's execution was levied, was paid 
for by the property of the wife of Rufus 
BarroD, we think this creditor can have no 
claim thereon for the payment of his debt. 

It is further insisted, that about $300 w^is 
paid towards the farm by Rufui| Barron from 
his own estate, independent <^ the money 
paid from the property of his wife. This is 
purely a question of fact; for no question 
has been made of the right of this creditor to 
the decree prayed for, if the money was so 
paid by him. 

We are without the aid of an answer from 
Bufus Barron on this subject, who, it is to 
be presumed, could have told the amount 
and circumstances attending such payment, 
if made. The orator, however, has produced 
the testimony of Mrs. Burgess, Oliver Curtis 
and Mr. Jennings, from which it appears, 
that on different occasions Mrs. Sessions has 
stated, that Rufus Barron had an interest in 
the land of about $300, and that she was de- 
sirous of having it repaid for the benefit of 
his children by his former wife. Mrs. Ses- 
sions, in her answer, states the payment of 
the whole purchase money for the farm to 
have been made by her and the wife of Rufus 
Barron, and makes a distinct denial of any 
interests in him in the land* Mr. Perkins, 
the administrator, who assisted in purchas- 
ing the farm, and who was to see to the pay- 
ment of the notes given therefor, states, that 
the whole sum, principal and interest, re- 
quired for the payment of those notes, 
was raised from the ♦property of Mrs. ♦401 
Sessions and the wife of Rufus Barron 



and furnished by him for that purpose. If 
the testimony rested here, there is not that 
preponderance of testimony, that would war- 
rant a decree for the orator. But the cir- 
cumstance, that exerts a controlling influence 
upon this question, arises from the settle- 
ment made in 1844, when the agreement for 
separation was made and signed by Rufus 
Barron and his wife. That settlement was 
made with much deliberation, and with the 
aid and assistance of mutual friends; and as 
their difficulties had brought to its final ter- 
mination their cohabitation as husband and 
wife, it was evidently their object and design 
to bring to a similar termination all matters in 
which they had a comm unity of interest. The 
terms of their mutual separation were agreed 
to, as well as the future possession and sup- 
port of their children. The claim of Rufus 
Barron, arising out of the occupation and 
use of the farm was the subject of their ne- 
gotiation and settlement, and the same mo- 
tive, that induced him to present his claim 
for improvements he had placed on the farm, 
in making fences,constructing water-courses, 
and increasing its general productiveness, 
would have caused him to present his claim 
for money advanced in its purchase, if he 
had so advanced it. Mr. Perkins and Mr. 
Benson both testify, that he made no such 
claim, and that they understood the only 
claim he had was in right of his wife, except 
for the improvements and personal property ; 
and when the amount of his claims was 
stated and receipted, and the mutual releases 
between Rufus Barron and his wife execut- 
ed, we can but believe, that it was considered 
a full settlement of aP claims, that he had 
upon them, or the premises* 

It becomes unnecessary to refer to the ob- 
jection made, tl)at Mrs. Barron is not made 
a party to this bill, as no decree is made af- 
fecting her interests. But we cannot per- 
ceive, how a decree could have been made for 
the orator, affecting the interests of the wife, 
witliout her being made a party defendant. 
Grant and Wife v. Van Schoonhoven, 9 
Paige 255. Story's Eq. PI. 207. 

The result is, that the decree of the chan* 
cellor must be affirmed. 
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In re PIERCE et al. 

(Fed. GaB. No. 11,139, 7 Biss. 426.) 

Circuit Court, B. D. Wisconsin. April, 1877. 

[The bankmpt and his wife were examined, 
and tbeir testimony fully ta^en touching this 
property. The assignee claimed it as the 
property oi the bankrupts, or of one of 
them.] 

This was a petition by the assignee ot the 
district court for the possession of personal 
property which it was alleged was in the 
hands of the bankrupts [Charles L. Pierce 
and James M. Whaling]. The petition re- 
mained unanswered except by the affldayit 
referred to in the opinion. 

D. S. Ordway, for assignee. 
James G. Jenkins, for bankrupts. 

DRUMMOND, Circuit Judge. The facts set 
forth in the petition to the district court were 
substantially these: 

That the bankrupts, some time ago, had 
entered into business with a yery small capi- 
tal; that they became Indebted for large 
quantiti^ of goods purchased; that the in- 
debtedness continued and increased; that 
they were actually insolyent, the insolyency 
growing greater in amount all the time; that 
they did a yery large business, incurred enor- 
mous debts, i)articularly to one firm, who had 
adyanced them large sums of money from 
time to time, the indebtedness being between 
$a00,000 and $400,000; that they liyed In an 
expensiye manner; had extrayagant furni- 
ture considering their actual pecuniary con- 
dition when they commenced the business, 
and at periods afterward. Articles, of luxury 
and expensiye fumituie were purchased by 
Mr. Pierce and placed In his house; and the 
statement Is in the petition, which we haye 
to take as true, that he gaye those things 
(after he had purchased them, being then in- 
solyent, and using other people's money, the 
product of the goods which may be said to 
to haye belonged to others) to his. wife, say- 
ing* "I give these to you." 

He remained in the house; he had bought 
the proi>erty; there was no separation be- 
tween man and wife, no seyerance of posses- 
sion; they were both liying in the house, and 
he haying made use of the few simple words 
as aboye, it is claimed that his wife now 
owns this property, or that she has an acJyerse 
interest in it, and therefore that there must 
be a bill in chancery or a suit at law to deter- 
mine the rights of the wife. Smith y. Mason, 
14 WalL [81 U. S.] 419; Marshail y. Knox, 16 
Wall. [83 U. S.] 55L 

Now, if it bad been an article of apparel, or 
simply the wardrobe of the wife, or jewels, 
or any expensiye personal articles which in 
a sense might be said to be appropriated to 
the use of the wife, It possibly might be dif- 
ferent But here was property In common 
between the husband and wife, of which 
there could not be a distinct, separate appro- 



priation to the wife, unless the mere use of 
the words, ''I glye this to you," shall consti- 
tute a separate and distinct prop^ty, shall 
seyer the possessioxi, and from thenceforth 
the property shall be considered as the separ- 
ate and independent property of the wife. 

Can we tolerate such things as this? Can 
it be true that an insolyent m^tshant can fill 
his house with all sorts of extrayagant furni- 
ture, and then say to his wife, "I giye it to 
you," they remaining in the house and liyinir 
together, and then compel the creditors, or as- 
signee representing the creditors, to. solemn- 
ly go through with what I cannot help call- 
ing the f&rce of filing a bill in chancery to 
depriye the wife of such a right as this? 

I admit that whereyer there appears to be 
an adyerse interest in any one who Is not 
before the court, the bankrupt court cannot 
adjudicate on the same without that person 
being properly before It, without setting in 
motion the machinery of a court for the pur- 
pose of litigating any supposed righta But 
this is not an adyerse interest. Does the 
mere fact that the husband says to the wife, 
••This property which I haye bought and 
placed in my house Is yours," constitute an 
adyerse interest in the wife? I know of no 
law that leads to such a conclusion. There is 
not eyen an equity in the wife under such 
circumstances. The right of property and the 
possession of the property are absolutely un- 
changed. The statute of this state declares, 
I admit, as the statutes of most of the states 
now declare, that the wife can receiye and 
hold as her own independent property that 
which she obtains from a source other than 
that of her husband. But It does not change 
the rule of law that unless it does not come 
from another souroe it still is the property 
of the husband. 

In this case the petition alleges that the 
wife had no property, neyer has had any ex- 
cept her wardrobe and the usual presents 
made on a wedding day. It thereforo rebuts 
the idea that any of this property whatever 
was purchased with the money of the wife. 
It was all purchased with the money of the 
husband, or rather the money of his credit- 
ors. 

And then, again, a portion of this property 
was not eyen giyen by the husband to the 
wife. It was put upon premises, the title to 
which was apparently in the wife, and it is 
claimed to belong to the wife, because the 
husband bought the furniture or other arti- 
cles of personal property, and put them upon 
the promises which the wife seemed to o'wn. 
So that, wheneyer personal property Is put by 
the owner upon real property owned by an- 
other, it transfers, under this ylew, the p«> 
sonal property to the owner of the real prop- 
erty. That certainly is a new doctrine in tlie 
law. 

Thore is an afli^ayit put in, in answer to 
the petition to the district court, in which the 
husband alleges that he cannot deliyer this 
property to the assignee because it is in the 
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possession of his wife. Now, if he had shown 
In this affidayit that there was any possession 
In his wife» different from his own posses- 
sion, there might be something in it But he 
mnBt rebut the presumption which arises 
from all the facts in the case, for they are 
both occupying, as man and wife, jointly, a 
house in wiiich this furniture is placed. It is 
a necessary inference, as they are thus living 
together, that whatever possession the wife 
has, she bas simply because she is living with 
her husband in the same house, and that he 
has said to her, **ThiB property is yours." 

The district court thought that there was 
In this case an adverse interest in the wife, 
and therefore, under some of the decisions of 
the supreme court, her right must be litigated 
in an independoit action. 

Now, if there did really appear to be an ad- 
Terse right, I admit the binding authority of 
these decisions. But for the reasons I have 
already stated, it is most manifest that there 
is no adverse right in the wife. I know of no 
law or equity that, under these facts, gives 

lLLUB.CAS.170MJt.— 6 



her the slightest adverse right to the property. 
There certainly has not been any dted in 
this case. I think, therefore, that the bank- 
rupt must meet the case made by the as- 
signee in some other way than by such an 
affidavit as this, before the district court 
could of right hold that this woman can re- 
tain the property. I must say I have very 
little patience with transactions of this kind. 
If courts of justice are made to accomplish 
any object, it certainly is one of the very 
highest to protect, in the speediest possible 
way, the right of creditors attacked, as this 
case shows they have been here, and to sweep 
away, as a mere cobweb, such a transparent 
fraud as is shown in this case. 

Therefore I shall remit the case to the dis- 
trict court, with instructions to that court to 
reqjire the bankrupt to answer the petition, 
and then, when he has so answered, if it 
shall appear that there is really any adverse 
Interest in the wife, then, of course^ she will 
be permitted to have her right aaoertahied In 
an independent proceeding. 



82 



HUSBAND AND WTFISL 



COMMONWEALTH t. RICHARDS. 

(IB Aa 1007, 131 Pk. St 209.) 

Supreme Court of PeniuylTaiila. Jan. 6, 1890. 

Appeal from court of quarter sessions* Al« 
legheny countj. 

Act Pa. April 18» 1867, provides that where 
a husband has separated himself from bis 
wife without rojisonable cause, or has refused 
to provide for her maintenance, the wife may 
institute criminal proceedings against the 
husband, and obtain an order for her main- 
tenance and support. 

/. M. StDearingeff for appellant. C 5. 
Fettermdnt for appellee. 

CLARE, J. Tliis is a proceeding under 
the act of 18th of April, 1867, (P. L. 78,) 
brought by Emma Richards against her hus- 
band, Thomas Richards, to obtain an order 
upon him for her maintenance and support. 
The complaint is that on the 20th of Septem- 
ber, 1887, the defendant, residing in Alle- 
gheny city, ''did then and there, without any 
cause or provocation, desert and abandon" 
his wife, and since that day ''has failed and 
refused to provide anything towards her sup- 
port and maintenance.'* At the trial in the 
quarter sessions the defendant offered in evi- 
dence a deed of voluntary separation dated 
11th of March, 1886, by the terms of which 
the parties, "in view of divers disputes and 
unhappy differences" which had arisen be- 
tween them, had consented and agreed to 
live separate and apart from each other dur- 
ing their natural lives, etc. The husband 
agreed to, and actually did, place in the hands 
of his wife, "towards her better support and 
maintenance,** the sum of $50 in cash, house- 
hold goods to the amount of •lOO* and four 
shares of stock in the Co-operative Foundry 
of Beaver Falls, Pa., of the par value of 9100 
each. In considenition thereof the wife 
agreed to discharge the said Thomas Rich- 
ards, his heirs and assigns, and his estate* 
from all claims, etc.; the husband to have 
the custody of their child, William Emmett, 
etc. The question as to the effect of these 
articles of separation is brought upon the 
record by a formal bill of exceptions, and, as 
no question is raised as to the disposition of 
the case on a eertiorarit we will consider it 
as the parties have presented it 

That a valid agreement may be made for 
separation between a husband and wife, and 
for an allowance for her support, where the 
separation is inevitable and immediate, is 
now too well settled to admit of discussion 
or require a citation of authorities. The va- 
lidity of such covenants, although exceptional 
in their status^ has been established by re- 
peated decisions of this court. Ordinarily 
these agreements, as in Dillinger^s Appeal, 
85 Pa. St. 857, have been carried into effect 
through the medium of a trustee; but the 
undoubted weight of authority is that there 
may be a valid agreement for the separation 
directly between husband and wife, without 
the intervention of a trustee, which the courts i 



will sanction. Hutton v. Hutton^s Adm^r. ^ 
Pa. &t. 100; Smith v. Enowles, 2 Grant Gas. 
418; Hitner's Appeal, 54 Pa. St. 110; Garver 
V. Miller, 16 Ohio St. 527; Randall v. Randall, 
87 Mich. 568; Dutton v. Dutton, 80 Ind. 452. 
In such cases the husband himself will be 
treated as a trustee for the spedfio purpose in 
view* and will be held accordingly. If the 
object of the agreement is actual and imme- 
diate, if the terms are reasonable, and it is 
actually carried into effect by both parties in 
good faith, it will be as binding upon the 
wife as upon her husband. In the case at 
bar we do not understand that there is any 
allegation of fraud or unfairness, or that the 
terms of the deed of separation were, in any 
respect, unreasonable. How, then, under 
such circumstances, can the husband, upon 
the complaint of the wife, be convicted of a 
crime in falling to do what he was under no 
legal obligation to do? Can his wife, after 
having by a formal deed bound him to permit 
her to live separate and alone, and absolved 
him from her maintenance, immediately 
thereafter enter a criminal complaint, and 
procure his arrest and conviction, for doing 
what she had bound him both in law and in 
equity to do? The proceedings are not un« 
der the act of 1836, but under the act of 18G7. 
They are instituted by the wife, not by the 
children or by the overseers of the poor; and 
it is difficult to see how the wife, in sucli 
case, could at the same time hold her hus- 
band to perform the articles and convict him 
of a crime for doing so. The absurdity of 
such a result is apparent. If the prosecution 
were in behalf of the children, or bv the over- 
seers of the poor, a question would be pre- 
sented which it is not necessary now to dis- 
cuss. Certainly a husband, as between him- 
self and his wife, cannot be said to have 
separated himself from her without reason- 
able cause, when she has by deed placed him 
under legal obligation **not to visit her, or to 
enter any house where she may happen to be» " 
and "to permit her to live separate from 
him,** and to carry on business on her own 
account as if she were a feme sole. If a 
proper provision has l)een made for a wife, 
her husband is not liable even for necessaries 
furnished for her support, (Cany v. Patton, 
2 Ashm. 140; Alley v. Winn, 184 Mass. 77;) 
and a party dealing with a married woman, 
known to be living apart from her husband, 
is put upon inquiry as to the cause of the 
separation. If this be so, for much stronger 
reasons will the husband, under such circum- 
stances, be relieved from a criminal prosecu- 
tion, instituted by the wife herself, to obtain 
an order for her maintenance. If the deed 
of separation was fraudulently procured and 
the terms were unreasonable, or if after its 
execution it had become null and void by the 
acts of the parties, these facts should have 
been shown; but, standing upon the deed 
alone, the conviction was unwarranted by the 
proofs, and must be set aside. The judg- 
ment is therefore reversed, and Si procedeiuio 
awarded. 



SEPARATION AND DIYOBOB. 



88 



ASFINWALL et al. y. ASPINWALU 

(24 Aa 826, 49 N. J. Eq. 802.) 

Court of Bnon and Appeals of New Jersey* 

Aug. 8, 1892. 

Appeal fh>m conrt of chancoy. 

Bin by Florence S. Aspinwall against Sum- 
ner D. Aspinwall and others. From a decree 
for complainant, defendants appeal. Modi- 
fled. 

Samuel Kallsh, for appellants. Cortlandt & 
Wayne Parker, for appellee. 

BEASLBY, O. J. This bill has Its footing 
in articles of agreement between a husband 
and wife providing for a separation. That In- 
strument is exhibited by the complainant, and 
Is to the effect following, to wit: That the 
husband will permit the wife during her life 
to live SQMrate from him, and to carry on a 
separate business, and that he will not reclaim 
or molest her; and, further, that he will pay 
to her during her life, for the support of her- 
self and her two children, of whom she is to 
have the custody, the sum of eight dollars per 
week. To the performance of these stipula- 
tions the husband binds himself to his said 
wife, and to her trustee, who is a party to 
articles, but who on his part does not enter 
Into any covenant whatever. The agreements 
in favor of the husband made by the wife are 
that she will accept the designated weekly 
allowance "In full satisfaction for her support 
and maintenance, and for the support and 
maintenance of their said two children, and of 
all alimony during her coverture;" and that 
she will not prevent the children from visit- 
ing or being visited by their father at proper 
times. The prayer of the bill is that the hus- 
band Shan be compelled to '*specilically per- 
form said articles of agreement, and especially 
that he do pay" the weekly sum stipulated 
for. The husband in his answer admits the 
separation and the execution of the articles, 
and in substance sets up, by way of defense, 
that the wife violated her agreement with re- 
spect to his intercourse with his children,— 
that she unreasonably hindered his and their 
intercourse. Upon these pleadings and the 
proofs taken, the decision was in favor of 
the complainant, and three things were de- 
creed, namely: First, that the articles of sep- 
aration should be specifically performed; sec- 
ond, that the moneys stipulated for should be 
paid by the husband for the use of the wife, 
together with her costs; and, third, that the 
husband should have the right to visit his chil- 
dren in a certain mode and at specified times. 

With respect to the mandate that the mon- 
eys and costs in question should be paid for 
the use of the complainant, this court is of 
opinion that the decree before us should in aU 
respects be affirmed. These stipulations for 
the support of the wife, who is living sepa- 
rate from her husband with his assent, have 
Always been regarded as enforceable in a 



court of equity in this state. This is plainly 
manifest from the decisions presently to be 
cited on another branch of our inquiry. And 
it would be singular, indeed, if the court 
should refuse to carry into effect stipulations 
of this character; for as there is nothing ille- 
gal in the fact of husband and wife living 
apart by mutual assent, and inasmuch as un- 
der such conditions the husband would be 
liable for the maintenance of the wife, it 
is difficult to see why equity should not enforce 
the payment of the sum of money that both 
parties have agreed to be a reasonable amount 
for that end. But it is not at all necessary 
eiih&c to labor or to elucidate the point, for 
the right to equitable relief by force of agree- 
ments of this character is regarded as res ad- 
judicata. Nor do we think that the objec- 
tion that, inasmuch as there Is no covenant in 
these articles by the trustee for the benefit of 
the husband, therefore the stipulation to make 
the allowance to the wife Is devoid of consid- 
eration, should prevail. It is no doubt usual 
in these cases for the trustee to covenant with 
the husband, to save him harmless from the 
debts contracted by the wife, and such cove- 
nants in some of the decisions have been re- 
ferred to as the legal support of the husband's 
contract But it seems plain that such a cove- 
nant would, as things are now circumstanced 
by the law of this state, be of no efficacy 
whatever. By force of our statutes, a mar- 
ried woman can contract In her own name, 
but her husband cannot be affected by such 
conduct, so that, when living by his assent in 
a state of separation from him, it does not 
seem possible for her to put him to trouble 
by reason of her debts. In this case the wife 
agreed to live separate from her husband, and 
while so living to accept a certain weekly sum 
wherewith to support herself and children; 
and that stipulation she has fulfilled, and the 
husband has received the benefit of such exe- 
cution, and during the running of such con- 
tract has been absolved from all liability of 
the debts of his wife. In such a situation as 
this, an agreement on the part of the trustee 
to indemnify the husband in this particular 
would add, in substance, nothing to the secu- 
rity of the latter. We think the contract of 
this appellant to pay the moneys in question 
rested on a sufficient consideration, and that 
such contract, in this respect, is properly en- 
forced in the decree before us. 

As to that other part of this decree, which 
directs the articles of separation to be specific- 
ally performed, we think that so far forth it 
must be reversed. The doctrine that a court 
of equity will not aid to carry into effect an 
agreed separation between married persons 
has always been regarded as the law of this 
state. The doctrine was considered as set- 
tled law more than half a century ago, for, 
prior to the year 1831, Gov. Williamson, sit- 
ting as chancellor, dealing with this subject, 
in the case of Melony v. Melony, thus strongly 
expresses his conviction: "I am clearly of 
opinion that the agreement between parties to 
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live In a state of separation cannot be recog- 
nized in this court as valid, and that such 
agreement is a direct contravention of the mar- 
riage contract It is contrary to sound policy, 
as well as morality, that the parties who have 
entered into the marriage state should be pe3> 
mitted to separate, and agree that they will 
live in a state of separation, and free from 
the obligations imposed on them by the mar- 
riage. The marriage contract cannot be an- 
nulled and canceled, nor the parties absolved 
from their obligations under it, by theh* pri- 
vate agreement" 1 N. J. Eq. 391. In the 
case of Emery v. Neighbour, 7 N. J. Law, 151, 
we And a similar expression of this equitable 
rule, which is reiterated hi Galame v. Calame, 
25 N. J. Eq. 552. The result Is that, whatever 
may be the recent perturbations of opinion on 
this subject so remarkably exhibited by the 
English courts, we think that in this state the 
principle in question is so conclusively settled 



as not to be open to discussion. Married per- 
sons may agree to live apart, and they may 
carry out such purpose; but the obligation to 
fulfill such contract is imperfect, for it will 
not be Judicially enforced. The decree before 
us, therefore, must be reversed, so far as it 
directs these articles of separation to he in 
general specifically performed. 

Nor can the third branch of this decree be 
sustained. It appoints the times and methods 
for the communication between the appellant 
and his children; but such aflirmative relief 
cannot be given without a cross bill, or an 
answer in the nature of one. The pleadings 
do not raise the question thus decided, and 
consequently the decree, in this particular, is 
a mere hiterpolation. Let the decree of this 
court be entered in accordance with the fore- 
going vie^trs. The respondent is entitled to 
her costs, both in this appeal and In the court 
below. 
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LB BARRON t. LE BARRON. 

(85 Vt 305.) 

Soiireme Cowrt of Vermont. General Term. 
Montpelier. Not., 1862. 

•Pecir A Colby, for the petitioner. •866 
O. H. Smithy for the defendant. 

POLAND, C. J. ThlB Is a petition by 
tbe wife for a sentence of nullity of mar- 
riase, for tbe alleged physical Impotence 
of tbe buHband. 

At the last stated session of the court In 
WaBhington county, the petitioner filed a 
motion for the appointment of a commis- 
sioner or referee, to Inquire and report as 
to the allegation of the defendant's Impo- 
tence, and that the defendant be required 
to answer Interrogatories touching said 
allegation ; and also to submit to a per- 
sonal examination by medical men, under 
the superintendence and direction of such 
commissioner. So far as the motion prays 
that the defendant be compelled to answer 
interrogatories, or to be examined by 
physicians, the defendant resists it. This 
being the first time within our knowledge 
that an application of this character *has 
been made In this state, and only three 
members of the court being present, It was 
deemed advisable to hold the matter un- 
der advisement until the present term, to 
obtain the opinion of the whole court. 

The objection to the motion Is based 
npon this ground : that the whole Juris- 
diction and power of the court over the 
subject of granting divorces and annulling 
marriages, Is given by statute; that the 
court has no power except such as the 
statute confers ; and that, as the statute 
does not give the court the power to re- 
qaire such an examination, therefore it 
does not possess It. If this be the true 
view of the Jurisdiction and power of the 
conrt^that they can only exercise such 
powers as are expressly given by statute 
-then the objection of the defendant must 
be sustained, and the motion denied. 

To enable us to determine this question, 
it becomes necessary to examine Into the 
real source and extent of the jurisdiction 
of the court over this subject. 

The legal power to annul marriages has 
been recognized as existing In England 
from a very early period, but Its adminis- 
tration, Instead of being committed to the 
common law courts, was exercised by 
their spiritual or ecclesiastical courts. 
*367 Under the 'administration of those 
courts, for a long period of time, the 
principles and practice governing this head 
of their jurisdiction, ripened into a settled 
course and body of jurisprudence, like that 
of the courts of chancery and admiralty, 
and constituted, with those systems, a 
part of the general law of the realm, and 
in the broad and enlarged use of the term, 
a part of the common law of the land, and 
was so held by the courts of that country. 

This country having been settled by col- 
onies from that, under the general author- 
Hj of Its government, and remaining for 
many years a part of its dominion, became 
and remained subject and entitled to the 
general laws of the government, and they 



became equally the laws of this country, ex- 
cept as far as they were in applicable to the 
new relation and condition of things. This 
we understand to be well settled, both by 
judicial decision and the authority of emi- 
nent law writers. But If this were not so, 
the adoption of the common law of Eng- 
land, by the legislature of the state, was 
an adoption of the whole body of the law 
of that country, (aside from their parlia- 
mentary legislation,) and Included those 
principles of law administered by the 
courts of chancery and admiralty, and the 
ecclesiastical courts, (so far as tbe same 
were applicable to our local situation and 
circumstances, and not repugnant to our 
constitution and laws,) as well bb that 
portion of their laws administered by the 
ordinary and common tribunals. 

As the Jurisdiction in England was ex- 
clusively committed to thespirltual courts, 
and had never been exercised by the or- 
dinary law courts, the same could not be 
exercised by the courts of law in this coun- 
try, until it was vested in them by the 
law-making power. As we have never 
had any ecclesiastical courts in this coun- 
try, who could execute this branch of the 
law, it wasin abeyance until some tribunal 
was properly clothed with Jurisdiction 
over it, or rested in the legislature. It 
was probably on this ground that the leg- 
islatures of the states proceeded in grant- 
ing divorces, as many of them did. In 
former times. When the legislature estab- 
lish a tribunal to exercise this Jurisdiction, 
or invest it in any of the already estab- 
lished courts, such urlbunal becomes en- 
titled, and It is their duty, to exer- 
*86 else it, according to * the general prin- 
ciples of the common law of the sub- 
ject, and the practice of the English courts, 
so far as they are suited to our condition 
and the general spirit of our laws, or are 
modified or limited by our statute. 

Such has been held to be the effect of a 
creation of a court of chancery, or giving 
equltj Jurisdiction, either total or partial, 
to a court of law, by the legislature. Such 
Jurisdiction is to be exercised according to 
the general principles and practice of the 
chancery courts of the mother country. 

In the state of New York, the legislature 
vested the Jurisdiction to grant divorces 
and annul marriages in the court of chan- 
cery. In Williamson v. Williamson, 1 
Johns. Ch. 488, Chancellor Kent said : ** The 
general principles of English Jurisprudence 
on this subject must be considered as ap- 
plicable, under the regulation of the stat- 
ute, to this newly acquired branch of eq- 
uity Jurisdiction, and tbe legislature in- 
tended, in granting the power of divorce, 
that those settled principles of law and 
equity on this subject, which may be con- 
sidered a branch of the common law, 
should be here adopted and applied. " 

In Devanbagh v. Devanbagh, 5 Paige 
554, which was a case very similar to this, 
and upon a similar application, Chancellor 
Walworth said: •*When the legislature 
conferred this branch of its Jurisdiction 
upon the court of chancery, it was not in- 
tended to adopt a different principle from 
that which had theretofore existed in Eng- 
land, and indeed in all Christian countries, 
as to the nature and extent of the physical 
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incapacity which would deprive one of the 
parties of the power to contract matri- 
mony. And the court is, by necessary im- 
plication, armed with all the usual pow- 
ers, which, in that country, from which 
our laws are principally derived, are 
deemed requisite to ascertain the fact of 
incapacity, and without which it would 
beimpoHsible to exercise such Jurisdiction. " 
See also, on this subject, Bishop on Mar- 
riage and Divorce, chap. 2, §§ 16-28. 

The uniform and settled practice in the 
ecclesiastical courts in England, in this 
class of cases, is to require a medical ex- 
amination, and to compel the party to 
submit to it, if he will not do so volun- 
tarily. Norton v. Seton, 1 Eng. Ecc.Rep. 
3S4 ; Briggs v. Morgan, Id. 408. In 
the last case, Lord Sto WELL ♦states •869 
the reason and foundation of the 
rule: "It has been said that the means 
resorted to for proof on these occasions, 
are offensive to natural modesty; but nat- 
ure has provided no other means, and we 
must be under the necessity of saying that 
all relief shall be denied, or of applying the 
means within our power. The court must 
not sacrifice Justice to notions of delicacy 
of its own. " 

The statute of New Yorlc, like ours, made 
impotence a ground for annulling a mar- 
riage, and, like ours, was wholly silent as 
to the power of the court to compel an 
examination, to furnish the prool of its 
existence. Yet it was held there to be 
clearly within the power of the court to 
require such examination, upon theground 
that such being the settled practice In 
England, it had been adopted as the law 
here; and also, that it was a necessary 
means to enable the court to make effect- 
ual and operative the power given to an- 
nul marriages for such cause; Devanbagh 
V. Devanbagh, cited above; Newell v. 
NewelU Paige 25. If these decisions in 
New York, are sound law, they are equally 
applicable here. 

The power to grant divorces and annul 
marriages, has been by our legislature 
vested in the supreme court but no provis- 
ion has been made by statute in relation 
to the mode of obtaining proof, or what 
proof shall be required. In thus conferring 
Jurisdiction of this subject upon the court, 
it must be intended that all incidental 
powers necessary to make its exercise 
effectual, are also given, and that this is 
to be done in accordance with the prin- 
ciples and practice of the English courto, 
BO far as applicable to the condition and 
circumstances of our people, and not con- 
trary to any of our leg^lation, and the 
general spirit of our laws. Impoteucy, by 
our statute, is made a ground for annul- 
ling a marriage. Ordinarily, this is a mat- 
ter which can not be proved by witnesses. 
The very nature of the fact precludes it, 
and if the court have no power to compel 
an examination, for the purpose of ascer- 
taining the fact, it would in most cases 
amount to an absolute denial of Justice, 
and that part of the statute making this 
a cause for nullifying a marriage, would 
be a dead letter. 

Upon authority and reason, we are 
•870 clearly satisfied that the ♦power ex- 
ists in the court to compel such ex- 



T amination, although the statute does not 

I provide for it. 

As to the other branch of the application, 
that the defendant be required to answer 
interrogatories, we have much moredoubt. 
We do not find that such was the practice 
in the spiritual courts in England; but 
that is explained, probably, upon the 
ground that the proceedings there are 
conducted more in the form of chancery 
suits, and the defendant puts in a sworn 
answer to the application for divorce or 
sentence of nullity. In New York, in the 
two cases cited, their courts ordered the 
defendant to answer interrogatories. It 
has already been decided in this state, 
that in divorce cases the parties can not 
be witnesses ; hence, if in this case the pe- 
titioner were able to produce such proof aa 
would establish what she claims, the de- 
fendant could not use his own testimony 
to controvert it. If, then, he is compelled 
to answer interrogatories, it is really en- 
abling the petitioner to use his testimony 
when he could not ; which does not seem 
Just. The objection does not apply to 
compelling him to submit to an examins/- 
tion: because he could voluntarily be ex- 
amined, and use the result as evidence for 
himself, if he chose. 

We do not decide that the court have no 
power to compel the defendant to answer 
interrogatories, but we decline to muke 
such an order in this case, at the present 
time. 

The defendant, in support oi his view — 
that the power of the court over the sub- 
ject ot divorces is wholly a statutory Ju- 
risdiction, and that therefore the court 
have no powers except such as are ex- 
pressly conferred by statute— cites Har- 
rington T. Harrington, 10 Vt. 606, and 
Hasen v. Hazen, 19 Vt. 603. They are 
both short notes of decisions in divorce 
cases. In the first, the defendant mov^ 
the court for temporary alimony, for her 
support during the pendency of the peti- 
tion, and to enable her to defray the ex- 
penses of resisting it. The court said: 
*'The statute gives this court, which in 
applications for divorces acts as a court 
of law, no power to grant alimony, except 
after divorce granted. " Hasen v. Hazen 
was a like application to the court, ajid 
the court denied it, referring merely to 
their decision In Harrington v. Harring^- 
ton. Neither of the cases appears to have 
been argued/ or to have received 
any particular examina*tion or *971 
consideration by the court, and they 
were probably decided, as such motions 
usually are in such cases, from the bench, 
without either. They appear, however, 
to have proceeded upon the same idect of 
the Jurisdiction and power of the court 
which the defendant maintains, which we 
have already attempted to show is errone- 
ous. In the very matter of temporary ali- 
mony, no better illustration could be found 
to show the evil effect and unsoundneaa of 
the doctrine. In England, where the pe- 
tition for divorce is by the husband, auch 
application by the wife is univeraaily 
granted, on showing a proper case of rea- 
sonable necessity for it. It is done up- 
on this plain and reasonable ground, tJiat 
the husband, having theentire control and 
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> possession not only of all his own prop- 
erty, but also of that of the wife, while 
the marriage subBists, and beins liable by 
law to maintain and support the wife, the 
coart will, when he appeals to their Juris- 
diction, require him to furnish her the 
means to live pending the litigation, if he 
have the ability to do so, and she be des- 
titute; as otherwise she might suffer or 
starve. And upon the same principle, 
they will compel hira to furnish her means 
tu make her defence, as otherwise she 
might be denied justice. It is by no means 
beyond the range of reasonable supposi 
tlon, that a man might force his wife to 
leave him, and then, by some false charge, 
supported by false testimony, attempt to 
procure a divorce; and if, in such case, 
she must be compelled to litigate with her 
husband the question of all others, the 
most important to her, without means to 
procure witnesses or employ counsel, or 
even to live, it is certainly a great re- 
proach to our laws. We are glad to be 
able to say, that in our judgment they 
merit no such reproach. 

In most of the states in our govem- 
ment, the courts have exercised the power 
of granting temporary alimony, even 
when their statutes do not provide for it, 
open the ground that the power grows 
oat of the very nature of the proceeding, 
and the necessity of the case, to prevent, 
in many cases, the grossest wrong and a 
failure of Justice. Had the subject been 
eiamined and considered by the court, at 
the time the eases above named were de- 



cided, we hare no doubt an entirely 
different view- would 'have been •872 
taken. In accordance with the views 
above expressed, temporary alimony was 
ordered in another cause at this term. In 
consequence of the novelty of this appli- 
cati(m in this state, we have given the 
subject more consideration than is usual- 
ly given to cases of this character, and 
have thought it advisable to express the 
views of the court so much at length, as 
to have them understood. 

It is ordered in this cause, that a com- 
missioner be appointed to take the proofs 
in relation to the alleged incurable impo- 
tence of the defendant, at the time of the 
said marriage between him and the peti- 
tioner. And it is also ordered, that the de- 
fendant submit himself to a personal ex- 
amination by such physicians and sur- 
geons, at such time and place, and under 
such regulations, as shall be selected and 
prescribed by the said commissioner, for 
the purpose of determining the truth of 
the said allegation in said petition. 

The commissioner will select such num- 
ber of competent and disinterested phy- 
sicians and surgeons, and prescribe such 
rules and regulations in relation to such 
examination, as to secure the utmost fair- 
ness of such examination, and will report 
all his proceedings in relation thereto, 
with the evidence of all such medical ex- 
aminers as to the facts and results of said 
examination, and return the same, to- 
gether with the other proofs taken by 
him, to the court. 
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EVANS T. EVANS et tL 

(20 S. W. 605, 83 K7. 610.) 

Court of Appeals of Kentaclqr. Nor. 26, 1882. 

Appeal from drcult court, Rockcastle coun- 
ty. 

Salt by B. J. Eraius againgt A. H. Brana 
and Ladnda LoTin^ for divorce and alimony, 
on the grounda of abandonment and adnlteiy. 
Judgment for plaintiff. Defendants appeal 
Affirmed. 

G. W. McGlure and Wm. Lindsay, for ap- 
pellant W. O. Bradley and John W. Brown, 
for appellee. 

HOLT, C. J. This case presents a sad do- 
mestic history. The appellee, B. J. Byana, on 
June 25, 1889, sued her husband, the appel- 
lant A. H. Evans, for a divorce a mensa et 
thoro and alimony. They had lived together 
for nearly 30 years, and had a numerous fam- 
ily of children. The ground of action, as stat- 
ed in the petition, is the abandonment by 
the husband of the wife, without fault on her 
part, for a year next before the bringing of 
the suit, and his living in adultery during that 
time with the appellant Lucinda Loving, who 
was also made a defendant; it being alleged 
that the husband had caused his land to be 
conveyed to her without consideration, and 
in fraud of the rights of the wife. The an- 
swer of the appellant Loving merely says 
that she denies each averment of the petition 
relative to her. It, under section 126 of the 
Civil Code, which requires a specific denial, 
constitutes no answer whatever. That of the 
husband, however, sufficiently trav^ses the 
petition, and in a second paragraph he avers 
that the wife agreed with him in writing, on 
February 4, 1888, in consideration of $300 
paid to her by him, not to sue him for maln« 
tenance within one year. A demurrer was 
properly sustained to this part of the answer. 
By the common law every contract between 
husband and wife was void for want of par- 
ties. Articles of separation, with an ade- 
quate allowance to the wife tor her support, 
made through the instrumentality of a trus- 
tee for her, have, however, been upheld; and 
generally if a contract between husband and 
wife, merely, be just and reasonable, and 
would be good at law when made by the hus- 
band with a trustee for the wife. It will be 
upheld in equity. It has been said by this 
court that while a contract made between 
them when living in amity for the payment 
of a certain sum by the husband to the wife, 
in view of a future separation, would be void 
as against public policy, yet this would not 
be so if made on account of previous separa- 
tion, or In contemplation of immediate sepa- 
ration. Loud V. Loud, 4 Bush, 453. In other 
words, some contracts between them are 
enforced In equity, not because of the agree- 
ment merely, but because, the transaction be- 
ing Just and reasonable, the wife has no equi- 



ty oqtside of it Here the claim of the wife* 
for alimony ia met by the plea that she 
agreed, for a valuable consideration, not to 
sue for it for a year. Such a contract should 
not be upheld. It is in violation of public 
policy, it is inconsistent with the full coarse 
of Justice, and it is not reasonable and Just 
to the wife. The husband during the period 
covered by the contract might dispose of his 
entire estate. It would likely work a defeat 
of Justice, and render the innocent and unof- 
fending wife a pauper. It does not fully pro- 
tect her rights, and should not therefore be 
enforced. Browne, Div. & Alim. p. 270. Seek- 
ing equity, however, she must of course ren- 
der it, and she would therefore be chargeable 
with whatever she may have received under 
the contract In this instance nothing was 
allowed her until a year had expired from 
the receipt by her of the $300. More than 
six mcMiths after the filing of his answer, and 
when that length of time had expired after 
the pleadings in the case had been completed, 
the husband offered to ffie an amended an- 
swer, setting up adultery by the wife, and 
asking an absolute divorce from her. He pre- 
sented with it an affidavit stating that when 
he filed his answer he knew the facts stated 
In the amended answer, but did not then know 
that he could prove them, and had only re- 
cently learned that he could do so. It seems 
probaUe, if he then knew his wife had com- 
mitted adultery, that he would also have known 
by whom he could prove it; and, in view of 
the late day when the amendment was pre- 
sented, and his knowledge of the matter stat- 
ea in it when he ffied his answer, we cannot, 
to say the least, hold that the chancellor in 
rejecting it abused that discretion which our 
practice gives him as to the ffiing of amended 
pleadings. 

This court has no* revisory power over a 
Judgment of divorce, but in determining 
whether alimony has been properly allowed 
it will enter into a consideration of the en- 
tire case. It is said that the averments of the 
petition are not proven; that it avers an 
abandonment for a year, while the evidence 
shows that the husband left the wife but 
about four months before the bringing of the 
action. An abandonment for a year, without 
fault upon the part of the complaining party, 
is ground, under our statute, for an abso- 
lute divorce; but this action is for one a 
mensa et thoro, and our statute provides: 
"Judgment for separation or divorce from bed 
and board may be rendered for any of the 
causes which allow divorce, or for such other 
cause as the court In its discretion may deem 
sufficient" The evidence, in our opinion, 
shows an abandonment by the husband for a 
year. It is true he continued to live at the 
same place where his wife resided until about 
four m(»iths before the institution of her suit, 
but the testimony shows that for a year or 
more he had refused to recognize her as his 
wife, or to live and cohabit with her. This 
amounted to an abandonment, although they 
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slept beneath the same roof. He says he left 
her because- of her ungovernable temper, and 
abuse of him; but the quarrels eyldently 
arose because of his attentions to his co-re- 
spondent They tend strongly to show an Im- 
proper Intimacy between her and the hus- 
band. His conduct was of such a character 
as gave the wife Just cause of complaint, and 
he is therefore the offending party. He was at 
least most certainly guilty of such conduct 
and abandonment as' warranted the lower 
court. In the exercise of a sound legal discre- 
tion, In finding sufficient cause for a dlTorce 
from bed and board. 

While the court did not allow the husband 
to set up the plea of adultery by the wife, yet 
the testimony relatlye to It Is to be considered 
npon the question of alimony. The only evl* 
dence In this respect which we regard as 
worthy of any consideration Is that of one 
witness, who testifies, in substance, that the 
wife offended with him. So far aa this record 
shows, he was an entirely willing witness. 
He does not appear to have been attached 
and made to testify. It is not even shown 
that he was subpoenaed as a witness. He 
was entirely willing to not only destroy the 
wife, afflz a stain to her children and family, 
but also to testify to conduct degrading to 
and highly blamable in himself. Such evi- 
dence is Justly subject to suspicion. It comes 
in doubtful f onxL The lower court doubtless 
knew the parties, and he disregarded it. Un- 
der the circumstances, his conclusion upon 
this question of fact ought not to be dis- 
turbed. He granted the divorce from bed 
and board, allowed the wife an attorney's 
fee, which appears to be reasonat)le, and $25 
per month aa alimony pendente lite after 
the expiration of the 12 months covered by 
the agreement between the parties; also $500 
as permanent alimony and subjected so much 
of the land as might be necessary to the pay- 
ment of these sums. In view of the husband's 
circumstances and condition in life, these al- 
lowances of temporary and permanent ali- 
mony were reasonable. It is evident the con- 
veyance of the land to Luclnda Loving was 
fraudulent It was worth from $2,000 to $3,- 
000. The year before its conv^ance to her 
she gave in scarcely any property for taxation, 
while the next year her estate, considering 
her evident condition in life, grew amazingly. 
It is significant that she does not testify. The 



deed to her was aclcnowledged March 2, 1890, 
but not recorded until nearly six months 
thereafter. Moreover, it appears a rule against 
the husband for failure to pay the pendente 
lite allowances and the case upon the merits 
were heard together. He was a witness in 
his own behalf, to purge himself of the con- 
tempt for failure to pay, and admitted that 
he pcdd over $1,000 of the purchase money 
for the land. 

The testimony as to the general reputation 
of the wife as to being high tempered was in- 
competent The general reputation of either 
party for good or bad temper cannot be sho^'n 
in a divorce suit Browne, Div. & Allm. p. 
12a 

C!omplalnt is also made because the testi- 
mony relative to the general reputation of the 
wife for unchastlty was excluded. In civil 
actions, evidence of general reputation is not 
admissfble, unless the proceeding be such as 
to put the character of the party directly in 
issue. The charge was adultery by her. Sh^ 
should not be convicted of such an act upon 
presumption. It was not a proceeding which 
put her general character In issue, and the ad- 
mission of such' evidence for the purpose of 
raising a presumption of her guilt would lead 
to more of uncertainty and disadvantage than 
benefit in tlie administration of Justice. Hum- 
phrey V. Humphrey, 7 Conn. 116; Berdell v. 
Berdell, 80 IlL 604; Washburn v. Washburn, 
5 N. H. 195. No exception appears to have 
been taken, however, to the exclusion of this 
evidence, and error, if any, was therefore 
waived. Civil Code, S 589; Terrill v. Jen- 
nings, 1 Mete. (Ky.) 450. We have consider- 
ed it. because counsel have discussed it at 
length. An order of continuance in the case 
adjudges that "the costs of this case" shall 
be paid by the husband. An order of allow- 
ance of alimony pending the suit recites that 
it is to be paid to Mrs. Evans by "the plain- 
tiff." It Is evident that in both instances 
there was a clerical mistake. The meaning is 
plain. In the one case it was the cost of the 
continuance, and in the other it plainly mesi^t 
that the husband was to pay the allowance. 
Besides, he was in fact liable for all the costs 
of the action, and the final Judgment reads 
correctly as to the payment of the alimony, 
tn our opinion, the court correctly found that 
the wife was the party offended against and 
the Judgment is affirmed. 
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NICHOLS ▼. NICHOL& 

(31 y t S2&) 

Sapreme Oourt of Vermont Woodstock and 
Montpelier. Not., 1858. 

Libel for divorce from the bonds of mat- 
rimony. The cause for divorce was the 
alleged adultery of the libellee. The libel- 
lee, by her g^uardian ad litem ^ resisted the 
libel on the ground that she was insane at 
the time of the commission of the adulter- 
ous acts charged. 

Heaton & Reed, for petitioner. Peck & 
Colby, for libellee. 

REDFIELD, C. J. Phis is a libel for di- 
TorceaWi7Cii/o,forthe adultery of the wife. 
The defence was that she was Insane 
*881 *at the time. The court are satisfied 
of the facts alleged, both in support 
and defence of the libel, and are not satis- 
fied that the act complained of was done 
In a lucid interval. 

The court held that general insanity is 
a foil defence for all acts which by the stat- 
ute are grounds of granting divorce. In 
regard to severity and desertion, there 
could be no question. Thero is wanting 
the consenting will, which is indispensable 
to give the acts the quality, either of sever- 
ity or desertion. The case Is the same in 
regard to acts of sexual intercourse with 
one not the husband. If done by force, or 
fraud, no one could pretend that it formed 
any ground of dissolving the bonds of 
matrimony. And insanity is even more an 
excuse, if possible, than either force or 
fraud. It not only is not the act of a re- 
sponsible agent, but in somesenseit might 
fairly be regarded as superinduced bv the 
consent or connivance of the husband, 
since he has the right, and is bound in duty, 
to restrain the wife, when bereft of reason 
and the power of self control, from the 
commission of all unlawful acts, both to 
herself and others. 

If the husband, knowing the wife's pro- 
pensity to self destruction, suffered her to 
take her own life, he could be regarded as 
scarcely less than a murderer himself. So, 
too. In regard to the act complained of. 



It was in the power of the husband always 
to guard against such consequences. And 
if he failed in this duty, he surely could 
not ask the court to visit the consequence 
of his own misconduct upon the unfortu- 
nate being, whom having sworn to love, 
comfort, honor and keep, in sickness and 
in health, till death, he had chosen to 
abandon to the short charity of a proverb- 
ially heartless world, in the hour of her 
utmost necessity. 

And it the case were shown, of those to 
whose care the husband had prudently en 
trusted his wife, for care or for cure (as he 
might lawfully do,) having betrayed or 
abused this confidence to purposes of crime 
on their part, as might possibly occur with- 
out his fault, he surely could not blame 
his insane wife for the treachery of his own 
agents, or their assistants. In insanity it 
is well known that the subject is liable to 
such illusions as to mistake utter strangers 
for the neares t relati ves. If, too, they retain 
only the ordinary stimulus of propensity, 
at such a time, with no power of self con- 
trol, they are, of course, at the mercy 
*882 *of every base man. But In many 
cases sexual propensity is more or 
less exdted during insanity, and the liabil- 
ity to such contingencies proportionally 
increased. 

In such cases, for the husband to seek for 
a dissolution of the marriage relation, must 
ai£ue great weakness or great depravity. 

We have read the case of Matchin v. 
Matchin, 6 Barr 332, and the opinion of the 
late Chief Justice Gibson, where he at- 
tempts to maintain that the adultery of 
the wife, although insane, is sufiicient 
ground of divorce, for the reason that it 
tends to impose a spurious offspring upon 
the husband. The reason is one which 
will have no application to similar acts 
committed by the husband, and as applied 
to the wife, seems truly revolting to all 
Just sense of i^roprlety and decency. We 
are surprised that such an opinion should 
ever have found admission into the re- 
ports, and should be shocked at the pros- 
pect that it could ever gain general coun- 
tenance in the American Republic. 

A majority of the court are of opinion 
that the libel must be dismissed. 
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PTTiE T. PILE. 
(22 S. W. 215, 94 Ky. 30a) 
Gotirt of Appeals of Kentucky. May 4, 1893. 

Appeal from circuit oourt, BredLenridge 
connty. 

Action by Isaac Pile against Amanda Pile 
for divorce. From an order diRmlRBing the 
Detltion, plaintiff appeals. Affirmed. 

Morris Bskrldge, for appellant 

PRTOR, J. The appellant filed his peti- 
tion in equity* seeking a divorce from his 
wife on the ground of lunacy and an 
abandonment for five years, alleging that she 
is now confined In the lunatic asylum at 
Hopkinsvllle. He pffers to surrender to the 
chancellor for the wife such part 4^ his es- 
tate, real and personal, as may be deemed 
necessary for her support and maintenance, 
but wants an absolute divorce. It is stated 
In his petition that after their marriage 
they lived happily together for several years, 
when an unfortunate condition of her mtnd 
developed, and she Is now, and was at the 
Institution of the action, a confirmed lunatic, 
with no hope of recovery. The causes for 
a divorce are to be found in the statute only, 
and lunacy Is not by express words, or by any 
reasonable implication, made one of the 
grounds for severing the marital relation. 
It is argued that this mental disease Is such 
as to prevent the wife from discharging her 



conjugal duties, and the husband from en- 
joying that intercourse with the wife result- 
ing from the marriage relation. We cannot 
give such an enlarged meaning to the stat- 
ute. Here the wife has a mind diseased 
without her fault She lived happily with 
her husband for several years after the mar- 
riage, and discharged all the obligations and 
duties pertaining to the marriage relation. 
This relation Is presumed to have been enter- 
ed into by reason of the love and affection the 
two had for each other; and to adjudge that 
the misfortunes of this life, originating from 
causes over whidi neither have control, 
depriving the husband of the right of en- 
joying his baser passions, is a ground for 
divorce, would be placing mankind on a 
level with brute creation, and maMng the 
real virtues and happiness of married life 
subordinate to the enjoyment of mere ani- 
mal propensities. This man, when he took 
the unfortunate woman to be his wife, vow- 
ed at the altar to love, cherish, and protect 
her in sickness and in health, and, whether 
the wife is diseased in mind or body, his 
marriage vow should and must be observed. 
The more helpless she becomes, the greater 
his duty to love and protect her. The wife 
has never abandoned the husband, but is 
now confined in the asylum for lunatics by 
his consent and direction. The chancellor 
did right in dismissing his petition. 
Judgment affirmed. 
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ROBINSON Y. ROBINSON. 
(28 AtL 362, 66 N. H. 600.) 

Supreme Court of New HampBhire. GraftOD. 

July 81, 1891. 

Case resenred from Orafton county; before 
Justice Smith. 

Libel for divorce by Fred A. Robinson 
against Janette B. Robinson on the ground ot 
extreme cruelty, treatment seriously injuring 
health, and treatment seriously endangering 
reason. The case was reserved for the su- 
preme court Divorce decreed. 

CARPENTER, J. The act of February 17, 
1791, declared that "divorces may be decreed 
for the cause of extreme cruelty in either of 
the parties." Laws (Ed. 1830) 157. What 
constitutes extreme cruelty was left to be de- 
termined by the ecclesiastical common law. 
"Mere austerity of temper, petulance of man- 
ners, rudeness of language, a want of civil 
attention and accommodation, even occasion- 
al sallies of passion, if they do not threaten 
bodily harm, do not amount to legal cruelty. 
They are high moral offenses in the marriage 
state, undoubtedly, not innocent surely in 
any state of life, but stiU they are not that 
cruelty against which the law can relieve. 
Under such misconduct of either of the par- 
ties, for it may exist on the one side as well 
as on the other, the suffering party must bear 
in some degree the consequences of an injudi- 
cious connection; must subdue by decent re- 
sistance or by prudent conciliation; or, if this 
cannot be done, both must suffer in silence. 
If it be complained that by this inactivity of 
the courts much Injustice may be suffered, and 
much misery produced, the answer is that 
courts of justice do not pretend to furnish 
cures for all the miseries of human life. They 
redress or punish gross violations of duty, but 
they go no further. They cannot make men 
virtuous; and, as the happiness of the world 
depends on its virtue, there may be much un- 
happiness In it which human laws cannot un- 
dertake to remove. Still less is it cruelty 
where It wounds, not the natural feelings, but 
the acquired feelings, arising from particular 
rank and situation, for the court has no scale 
of sensibilities by which it can gauge the 
quantum of injury done and felt, and there« 
fore the court will not absolutely exclude con- 
siderations of that sort when they are stated 
merely as matter of aggravation, yet they 
cannot constitute cruelty where it would not 
otherwise have existed. • • • The rul^ cit- 
ed by Dr. Bever from CHarke and the other 
books of practice is a good general outUne of 
the canon law, the law of this country, upon 
this subject. In the older cases of this sort 
which I have had an opportunity of looking 
into, I have observed that the danger of life, 
limb, or health is usually inserted as the 
ground upon which the court has proceeded 
to a separation. This doctrine has been re- 
peatedly- applied by the court in the cases that 
have been mentioned; the court has never 



been driven off this ground; it has always 
been jealous of the inconvenience of departing 
from it; and I have heard no one case cited 
in which the court has granted a divorce with- 
out proof given <^ a reasonable apprehension 
of bodily hurt I say an apprehension, be- 
cause assuredly the court is not to wait until 
the hurt Ib actually done. But the appr^en- 
sion must be reasonable; It must not be an 
apprehension arising merely from an exqui- 
site and diseased sensibility of mind. Petty 
vexations applied to such a constitution of 
mind may certainly in time wear out the ani- 
mal machine, but still they are not cases for 
legal relief. Pedple must relieve themselves 
as well as they can by prudent resistance,— 
by calling in the succors of religion and the 
consolations of friends; but the aid of courts 
is not to be resorted to in such cases with any 
effect" Evans v. £}vans (decided in 1790) 1 
Hagg. Consist 35, 38-10. "There must be 
something which renders cohabitation unsafe, 
for there may be much unhappiness from un- 
kind treatment and from violent and abusive 
language; but the court will not interfere; 
it must leave parties to the correction of their 
own Judgment They must bear as well as 
they can the consequences of their own choice. 
Words of menace are different If they are 
likely to be carried Into effect, the court is 
called on to prevent their being carried on to 
mischief." Harris v. Harris (1813) 2 PhlUim. 
Ecc. 111. "To amount to cruelty, there must 
be personal violence or manifest danger of it; 
for unkindness, reproachful language on the 
one side, or vain and unfounded fear on the 
other, do not constitute any case of cruelty 
which the law can notice." Barlee v. Barlee 
(1822) 1 Addams, Ecc 301. 306. "Legal cruel- 
ty is not established. Quarrels, and, if im- 
plicit credit can be given to the witnesses on 
the libel, much improper language by the hus- 
band passed, but there was no conduct to ex- 
cite in the wife any reasonable apprehension 
of danger to her person." Kenrick v. Ken- 
rick (1831) 4 Hagg. Ecc. 114^ 129. "When 
there is a strong conviction in the mind of 
the court that the personal safety of the wife 
is in jeopardy, or where even it may see rea- 
sonable ground to apprehend such consequen- 
ces, it Is its bounden duty to protect the wife 
from risk and danger. In these suits the spe- 
cies of facts most generally adduced are- 
First, personal ill treatment, which is of differ- 
ent kinds, such as blows or bodily injury of 
any kind; secondly, threats of such a descrip- 
tion as would reasonably excite in a mind of 
ordinary firmness a fear of personal injury. 
For causes less stringent than these the court 
has no power to interfere and separate hus- 
band and wife. • • • Short of personal 
violence or reasonable apprehension of It, 1 
have no authority to interfere." Neeld v. 
Neeld (1831) Id. 263, 265, 271. To constitute 
cruelty, "there must be either actual violence 
committed, attended with danger to life, limb, 
or health, or there must be a reasonable ^;>- 
prehensien of such violence. This I appro- 
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hend to be the substance of the doctrine laid 
down In Evans y. Evans and in other subse- 
quent cases." Lockwood y. Lockwood (1839) 
2 Ourt. Ecc. 281» 283. In Ghe^nutt v. Ches- 
nutt (1854) 1 Spinks, 196, one of the charges 
against the defendant was "that he used ob- 
scene and blasphemous language; was con- 
stantly intoxicated; thereby occasioned his 
wife great mental suffering and bodily ill 
health.'* The court (Dr. Lushlngton) say (pa- 
ges 198» 190): "Here is no charge either of 
bodily violence inflicted, or of threats of per- 
sonal ill treatment. However disgusting the 
use of the language charged, if proved, may 
be, however degrading habits of intoxication, 
however annoying to a wife, especiaUy the 
wife of a gentleman and a clergyman, these 
facts, standing alone, do not constitute legal 
cruelty. If it l>e said that the consequences 
to the wife are mental suffering and bodily 
ill health, I do not think that the case would 
be carried further. The same might be said 
of other vices; of gaming, for Instance; of 
gross extravagance, to the ruin of a wife and 
family,— all these might occasion great men- 
tal suffering, and, consequent thereon, bodily 
iU health to the wife; but they do not con- 
stitute legal cruelty. Such consequences, 
to be the subject of legal address, must ema- 
nate from bodily iU treatment or threats of the 
same. Such I apprehend to be the clear line 
of distinction drawn by all the authorities. 
* * * Mental anxiety, excitement, bodily 
illness, though occasioned to the wife by the 
conduct of the htisband, do not constitute 
cnielty, except such conduct was accompanied 
with violence or threats of violence." 

In Barrere v. Barrere (1819) 4 Johns. Gh. 
187, 189, Kent, Gh., after reciting the facts, 
says: "There can be no doubt that these acts 
of bodily violence and harm amount to that 
cruelty against which the law intended to re- 
lieve. Mere petulance, rudeness, and sallies 
of passion might not be sufficient; but a se- 
ries of acta of personal violence, or danger of 
life, limb, or health, have always been held 
sufficient ground for a separation by the canon 
law, which Is the law of England upon this 
subject Though a personal assault and bat- 
tery, or a Just apprehension of bodily hurt, 
may be ground for this species of divorce, yet 
It must be obvious to every man of reflection 
that much caution and discrimination ought to 
be used on this subject Hie slightest assault 
or touch In anger would not surely, in ordi- 
nary cases. Justify such a grave and momen- 
tous decision." The cruelty which entitles the 
injured party to a divorce consists in that kind 
of conduct which endangers the lif^ or health 
of the complainant and renders cohabitation 
misafe. If the charges in this bill are true; 
if this defendant i)ermits her passions so far 
to usurp the throne of reason as to allow her 
to * • * commit personal violence upon 
her husband in his sleep; * * * to threaten 
his destruction by poison; and even to go so 
far as to procure a ready drug for that pur- 
pose,— not only his health, but even his life, 



is in actual danger from her violence. Perry 
V. Perry (1831) 2 Paige, 501-503. "It is true 
that to constitute soevitia, known to the dvil 
law, * * * it is not necessary there should 
be an infliction of bodily injury or any act of 
personal violence committed. It is sufficient 
if there be a series of unkind treatment ac- 
companied by words of menace creating a rea- 
sonable apprehension that bodily injury may 
result to the wife unless prevented. * • « 
It [cruelty] must be actual personal violence, 
menaces, or threats, creating reasonable ap- 
prehension of bodily harm." Mason v. Mason 
(1831) 1 Edw. Gh. 278, 291, 292. The courts 
of Massachusetts hold substantially the same 
doctrine. Hill v. HiU (1806) 2 Mass. 150; 
Warren v. Warren (1807) 3 Mass. 821; French 
V. French (1808) 4 Mass. 587. 

The question, what constitutes extreme 
cruelty? first came before this court in 1834, 
in Harratt v. Harratt 7 N. H. 196. The evi- 
dence proved that the defendant had threat- 
ened to take the plalntiff*s life, had treated her 
harshly and with neglect In sickness, and had 
ceased to provide for her support; it also tend- 
ed to show a reasonable apprehension that co- 
habitation might subject the plaintiff to dis- 
ease. The court (Parker, J.,) after citing 
with approval Warren y. Warren, Evans v. 
Evans, and some of the other foregoing cases, 
say: "That cruelty may be extreme, without 
blows, cannot be doubted; and we have no 
difficulty in holding that where the causes are 
grave and weighty, and such as to show an 
impossibility that the duties of the married 
Uf e can be discharged, when violence is men- 
aced, and there is reasonable apprehension of 
danger to life, limb, or health, the case comes 
within our statute, and that the court ought 
not to wait until the hurt is actually done. 
There has been more doubt whether the case 
before us, on the facts in evidence, comes clear- 
ly within the principle. The evidence, how- 
ever, shows that the life of the libelant has 
been threatened, and we cannot say that there 
is no probability that violence will be resorted 
to; and, as there is further evidence of harsh 
treatment and neglect and of drcumstance» 
tending to show that cohabitation would be 
attended with danger to the health of the 
libelant, the court is of the opinion that all 
these circumstances combined bring the case 
within the statute." In Poor v. Poor (decid- 
ed in 1836) 8 N. H. 807, 315, 816, Richardson, 
G. Jn says: "What then. Is extreme cruelty? 
It Is not mere austerity of temper, petulance of 
manners, rudeness of language, a want of 
civil attention, or even occasional sallies of 
temper, if there be no threat of bodily harm. 
* * * In the Judgment of law, any willful 
misconduct of the husband which endangers 
the life or health of the wife; which exposes 
her to bodily hazard and intolerable hardship, 
and renders cohabitation unsafe,— ^Is extreme 
cruelty. And, in order to amount to such 
cruelty, it is not necessary that there should 
be many acts. Whenever force and violence, 
preceded by deliberate insult and abuse, have 
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been once wantonly and without proyocation 
used, the wife can hardly be considered safe/' 
To constitute extreme cruelty, direct bodily In- 
jury, actual or threatened, was essential. 
Threats of personal violence, unless of such a 
character as to create, **ln a mind of ordinary 
firmness," a reasonable apprehension that they 
might be executed, were not legal cruelty. To 
the exceptionally sensltiye and timid wife, put 
in actual and constant fear of Umb or life by 
conduct not calculated to have that effect on a 
person of normal or ordinary sensibility, the 
law of dlTonie afforded no relief. The inflic- 
tion of mere mental pain, however seriously it 
might injure health or endanger reason, was 
not legal cruelty. A husband might violate 
all the proprieties and decendes of Bodal life; 
he might call "his virtuous wife a strumpet, 
saying so, not to herself alone, but before ev- 
erybody; " although, "as far as suffering was 
concerned, he had better kick her," (Paterson 
V. Paterson, 3 H. L. Gas. 306, 313,) he might 
bring prostitutes into his family, and seat 
them at his table, make his house a brothel,— 
and the law, if It would justify the wife in 
leaving him, afforded her no other remedy. 
For such conduct as that described in W. v. 
W., 141 Mass. 486, 6 N. B. 541, and the injury 
caused to "her h^th by its effect upon her 
feelings,*' the wife was then in New Hamp- 
shire, as she Is now In Massachusetts, remedi- 
less. Oonstant, Innumerable, and nameless 
Indignities of speech and action, each possibly 
petty In Itself, might cause mental anguish 
>e88 endurable, more hurtful to physical well 
being, and more likely to overturn reason, 
than any degree of pain produced by blows; 
they might make life intolerable, and death 
welcome; yet they were not legal cruelty. 
The sufferer's only remedy was "by prudent 
resistance," and "by calling in the succors of 
religion and the consolations of friends." In 
consideration of this state of the law, the leg- 
islature, in 1840, enacted that "divorces • • • 
shall be decreed. In favor of the innocent par- 
ty, * * * when either party shall so treat 
the other as seriously to injure health or en- 
danger reason." Laws 1840, c 573, § 1. This 
provision in substantially the same language 
has ever since remained in force. Kev. St c. 
148, 13. In the revision of 1867 it was ver- 
bally modified to read as follows: **A divorce 
• • • shall be decreed • • • (5) when 
either party has so treated the other as seri- 
ously to injure health; <6) when either party 
has so treated the other as seriously to endan- 
ger reason." Gen. St c 163, § 3; Gen. Laws, 
c. 182, § 3. The provision is to be construed 
in view of the mischief it sought to cure. It 
was intended to provide for a divorce of the 
parties in cases of the character referred to, 
when the conduct complained of did not fall 
within the established definition of extreme 
cruelty. It gave by legislation the relief 
which the English courts, pressed by the 
weight of the same considerations, have gone 
far to afford,— Paterson v. Paterson (1849) 3 
H. L. Gas. 308, 318, 319, 325, 329; Kelly y. 



Kelly (1869) L. R. 2 Prob. ft Dlv. 31; Bish. 
Mar. & Dlv. (4th Ed.) § 722, note,— and which 
the courts of some jurisdictions, onder like 
pressure, have afforded by a more liberal Inter- 
pretation of the term "cruelty,"— Butler v. 
Butler, 1 Pars. Eq. Gas. 329; Powelson v. 
Powelson, 22 CaL 358; Latham y. Latham, 
80 Grat. 307; Gole v. Ck>le, 23 Iowa, 433; Ghol- 
ston V. Gholston, 31 Ga. 625; Palmer y. Palm- 
er, 45 Mich. 150, 7 N. W. 760; (Carpenter v. 
Garpenter, 30 Kan. 712, 2 Pac 122; McMahan 
v. McMahan, 9 Or. 625; Kdly y. Kelly, 18 
Nev. 49, 1 Pac. 194; Jones v. Jones, 60 Tex. 
460. Whether one party has been so treated 
by the other as seriously to Injure health or 
endanger reason la a pure question of fact 
It cannot be declared, as matter of law, that 
any particular treatment may not have that 
effect The gist of these causes of divorce is 
the Injury to health and the danger to reason. 
Gonduct which to a serious extent produces 
either, though not intended to have such a 
result though It be '*purely self-r^^arding," 
and not "directed towards" or *f orced even 
upon the knowledge of* the other party, "oth- 
erwise than by the usual intimacy of matri- 
mony," (W. V. W., 141 Mass. 495, 496, 6 N. E. 
541,) is a cause of divorce. Any behavior of 
one party which affects the other physically' or 
mentally is "treatment" within the meaning 
of the statute. A narrower sense cannot be 
given to the language used, without ignoring 
the extent of the evil to be cured, and depriv- 
ing a large proportion of those who suffer 
from it of the protection the legislature Intend- 
ed to provide for them. The purpose of the 
legislature was to make the remedy co-exten- 
sive with the mischief. A malevolent motive 
in the party complained of need not be shown. 
Divorce is not punishment of the offender, but 
relief to the sufferer. Whether the behavior 
proved is a sufficient ground of divorce de- 
pends on the question whether It baa seriously 
injured health or endangered reason. This Is 
the sole test The question Is not whether 
the treatment reasonably ought or could rea- 
sonably be expected seriously to mjure the 
health or endanger the reason of a person of 
ordinary intelligence and mental strength, but 
whether it has in fact had that effect upon the 
Health or reason of the person complaining. 
A course of conduct which would drive one per- 
son crazy might have no effect on or even be 
grateful to another, and perhaps more sensible 
or less sensitive, person, but he or she whose 
reason is imperiled by It Is not therefore, to 
be compelled to endure the treatment ThaX 
the conduct complained of is In Itself innocent, 
or even laudable, and is pursued from a sense 
of duty, does not afford a sufficient reason for 
requiring the party injured by It to submit to 
the destruction of health, reason, or life. The 
abstract reasonableness of the treatment or 
its effect upon teasonable persons of ordinary 
firmness, does not enter into the question. If 
it did, the redress intended by the statute could 
not In many cases, be obtained. The provi- 
sion was designed for the benefit of the aensi- 
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tire, not excepting the abnormally sensltlye, 
and not for the insensible and apathetic, 
whom nothing but bbws can affect. It was 
Intended te reach and proylde relief In a 
class of cases where extreme cruelty, as de- 
fined by law, cannot be established; cases, 
among others, of slow and continaous mental 
torture, destractiye of health or reason, and 
ctnsed by condact not necessarily wrongftil, 
poMlbly eTen praiseworthy in Itself, and made 



a cause of divorce only because of Its effect 
upon an abnormally sensltlTe mind. The case 
finds that the defendant's conduct as therein 
detailed has seriously injured the plaintiff's 
health, and the court cannot say that the find- 
ing is not warranted by the evidence. Jones 
y. Jones, 62 N. H. 463, 467. Divorce decreed. 

SMITH, J^ did not sit. The others con- 
curred. 
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ELUS et al. ▼. ELLIS. 

(56 N. W. 1056. 55 Minn. 401.) 

Supreme Ooort of Minnesota. Dec 6, 1893. 

Appeal from district court, Ramsey county; 
Otis, Jud^e. 

On her petition therefor, Flora Ellis was ap- 
pointed adn^lstmtilx of the estate of Mat- 
thew Ellis, deceased, and from such order 
Rachel Ellis and others appealed to the dlfl- 
tiict court From an order affirming the ap- 
pointment, appellants appeal. Affirmed. 

F. O. IngersoU and Chas. N. Bell, for ap- 
pellanta M. L. OountiTnuin and Strincer & 
Seymour, for reapondent 

GILFILLAN, O. J. Appeal from an <^ 
der appointing an administratrix. Stating 
the history of the matters inyolyed In diroa- 
ological order, in 1869 Matthew EUia and 
Raohel Oottrell, then residents in Wiscocisin, 
intermarried in that state, and resided there- 
in—the latter part of the time at Hudscm— 
from the time of their marriage till October, 
1883, when they came to St Paul, Minneso- 
ta. February 29, 1884, she commenced by 
proper personal service of summons an ac- 
tion against him for diyoroe in the circuit 
court for the county of St Croix, (in which 
Hudson is situated,) in said state. Her com- 
plaint was sworn to by her, and it alleged, 
among other things^ that she then was, and 
for more than three years last past had been, 
a resident of said county and state, and that 
for more than a year prior to bringing the 
action the defendant had willfully deserted 
and refused to live and cohabit with her; 
and it demanded Judgment dissolving the 
marriage, and requiring the defendant to pay 
her the sum of |8|000 alimony. The defend- 
ant filed an answer^ not raising any substan- 
tial issues, and the parties made and filed 
a stipulatioa agreeing upon the alimony at 
$6,150 and a horse, carriage, robes, etc., and 
all the defendant's household goods, except 
his library. The answer and stipulation 
sug|:est an agreement between the parties 
for a divorce,— « suggestion which ought to 
have caused the court, and we must assume 
that it did, to require strict and ample proote 
of the facts showing a cause of action, and 
which would have been influential upon an 
application to vacate the Judgment rendered 
on the ground of collusion and fraud upon 
the court But that did not go to the juris- 
diction of the court over the case. A rea- 
son for deciding against the plaintiff, or a 
fraud upon the court as to the Judgment to 
be rendered, or the character of the motive 
that induced the bringing the action, does 
not affect the Jurisdicti<xi. Maroh 27, 1884, 
Judgm^it in that action was rendered, dis- 
solving the marriage between the parties, 
and allowing the plaintiff therein the alimony 
stipulated; and that aJimony was paid. Sep- 
tember 2, 1886, Matthew Ellis and Flora Wil- 
son intermarried, and they lived together as 



husband and wife until Decembw 7, 1892, 
when he died in St Paul, Ramsey county, 
in this state. Flora Ellis, the second wife, 
filed a petition In the probate court of said 
county, stating the necessary Jurisdictional 
facts, alleging that Matthew Ellis died in- 
testate, and that she was his widow, and 
asking to be app(^nted his administratrix. 
On the day app<^nted for the hearing Rachel 
Ellis Sf^peared, denied that Flora was the 
widow, alleged that she was the widow, and 
asked that she be appointed administratrix. 
At the same time appeared a brother and 
sister of deceased, representing that the de- 
ceased had made a will, still in force, and 
asking 13ie court to make the proper order 
or decree in the premises. The probate 
court appointed Flora administratrix, and 
on an appeal to the district court, hi which 
the court heard all the parties, that court 
afidrmed the decision of the probate court 

Before taking up the principal question in 
the case, the only one which seems to us of 
sufilcient imixMrtance, as presented by the 
evidence, to call for consideration at any 
length, we will dispose of others of less im- 
portance. It ia claimed by appellants that 
the act of 1889 known as the "Probate 
Code" was not passed in the house of repre- 
sentatives in the manner prescribed by the 
constituti<»i, because it does not appear from 
the house Jounial that the bill was read on 
three different days, or that the rule was 
suspended* as required by the constitution. 
It is not clear to us what the Probate Code 
has to do with the case, tor the rule provid- 
ing who shall be entitled to administration 
was the same under the prior law as under 
that act, and the evidence of a will offered 
was not sufficient to establish a will, not 
produced, either under the prior law or the 
Probate Code. Every bill signed and ap- 
proved as required by the constitution Is pre- 
sumed to have been properly passed. And, 
as held in State v. Peterson, 88 Minn. 143, 
36 N. W. 443, the absence from the Journal 
of either house of an entry showing that a 
particular thing was done, is no evidence 
that it was not done, unless the constitution 
requires the entry to be made; and there is 
no such requirement in respect to the read- 
ing of a bill on three different days, or its 
passage under a suspension of the rule. The 
objection, therefore, is not well taken. 

Ellis executed two wills,— one in 1890, 
which he destroyed, with intent to revoke, in 
July, 1891, when he executed another. He 
destroyed that will, apparently with intent 
to revoke it, December 31, 1891. The appel- 
lants offered evidence tending to prove that 
at that date he had not sufficient mental ca- 
pacity to make or revoke a wilL On the re- 
spondent's objection this evidence was ex- 
cluded, on the ground, as we understand, 
that it was immaterial, because there was 
not sufficient evidence of the wllL It must 
be apparent that, in order to defeat an ap- 
plication for the appointment of an admin- 
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istrator, proof of a. will, not forthcoming, 
nnust be mich as to show that it can be estab- 
lished. Proof that one was executed will not 
suffice without proof to a reasonable certain- 
ty of Its contents. To establish a will with- 
out such proof would be to make a will for 
the party. The evidence afforded no means 
of determining with any degree of certainty 
what disposition the wUl of July, 1891, made 
of the testator's property. The most that 
could be made of it was that it left to Flora 
Ellis one-third of the property, and some- 
thing more, but how much or what more did 
not appear; that there were specific devises 
or legacies to others, but to whom, except 
one, or how much to any one of them, did 
not appear; and that there was a residuary 
devisee or legatee, but who, did not appear; 
and ih&re were no means of determining 
how much would be the residue. Of course, 
a will, not produced, could not be established 
on any such evidence, and evidence that the 
testator had not capacity to revoke it would 
be immat^aL That leaves only the ques- 
tion which of the two, Flora or Rachel, was 
the widow of Matthew Ellis? That depends 
on the validity of the Judgment divorcing 
Rachel and Blatthew. It is objected that the 
judgment was not sufficiently proved, be- 
cause—First, the authentication was not in 
conformity with the act of congress; sec- 
ond, the copy authenticated is a copy of the 
judgment roll, and it does not appear the Judg- 
ment was ever entered in the Judgment book. 
When the proceedings of a court of another 
state are authenticated as provided by act 
of congress, they must be received as evi- 
dence; but it is comi>etent for the legislature 
of each state to provide that proof of such 
proceedings may be received in the courts 
of such state by authentication less than is 
prescribed by act of congress, and the au- 
thentication in this case was in accordance 
wiui the statute of the state. We will as- 
sume that the laws of Wisconsin are the 
same as our own in respect to entering judg- 
ments and making up the judgment roils. 
The roll, or an authenticated copy of it, is 
evidence of ail that Is properly contained in 
it, including th.e judgment, and is evidence, 
prima fade at any rate, that the judgment 
was properly rendered and entered, so as to 
have effect It is objected to the judgment 
that by the laws of Wisconsin (which on 
this point were proved) the action for di- 
vorce is a local action,— that is, that it is 
properly triable in the county where the par- 
ties, or one of them, resides; that by the 
pleadings it appears that the only coimty in 
which either party resided was the county of 
8t Croix, but that the hearing in the action 
was had in the county of Eau Claire. And it 
Is urged that in hearing the case the court 
acted without jurisdiction. We are not re- 
ferred to any decision in that state as to the 
effect on the jurisdiction of a trial (by the 
same court) in one county when the statute i 
provides that the trial ought to be in anoU^- I 

Illu8.Ca8.Dom.R.— 7 



tr. In this state it might be an irregularity, 
and, if objected to, error, but would not af- 
fect the Jurisdiction of the court so as to 
render the Judgment void. Gill v. Bradley, 
21 Minn. 15; Kipp y. Cook, 46 Minn. 535, 49 
N. W. 257; Tullis v. Brawley, 8 Minn. 277, 
(GU. 191.) And we assume that the rule is 
the same In Wisconsin. 

The appeUants offered. In order to Impeach 
and avoid the Judgment, to prove that Rachel 
Ellis was compelled to bring the action by 
the defendant's course of conduct towards 
her, which c(»isisted in endeavc^ring to per- 
suade her to bring the action; that during 
the period of two years he abandoned her at 
different times, at first for a week at a time, 
gradually lengthening the periods ot absence 
until they became three months at a time, 
leaving her unprovided with tbe necessaries 
of life, and threatening, whenever he re- 
turned, that he would continue tliat course 
of conduct unless she consented to bring the 
action, and that unless she so consented he 
would run away, and leave her without a 
penny; and also to prove other acts of his 
of a similar character, all of whidi had such 
effect upon nerves and health and mental 
condition that she was not a tree agent, in 
which condition ehe brought the action; ftom 
all which it is daimed she brought It under 
duress. Whether at any time, and espe- 
cially whether after she has received and en- 
Joyed the fruits of the action, and has ac- 
quiesced for years, until the defendant has 
married again, and has died, and there is 
left solely the matter of distributing his prop- 
erty, a woman plaintiff could, because of 
such facts, obtain any relief In the same ac- 
tion, we will not undertake to say. Certain- 
ly it would be no ground for assailing the 
Judgment in a collateral proceediuj? at any 
time. In the majority of actions for divorce 
by wives on the ground of desertion or ill 
usage, the same claim of duress to bring the 
action might be made as In this case, and the 
stronger the grounds for divorce the stiOQ- 
ger would be the ground to avoid the Judg- 
ment whenever it might be convenient or 
profitable to do so. The court properly ex- 
cluded the evidence. 

The principal question in the case was 
presented by the appeUants* offer to prove, 
and the ruling of the court exduding the 
evidence, that at the time of bringing the 
action in Wisconsin and of the divorce de- 
cree neither of the parties to it was a resi- 
dent of that state, but tliat both were resi- 
dents of this state. It is claimed for the 
evidence that, if admitted, it would have 
shown that the Wisoonsln court had no Ju- 
risdlctiOQ of the subject-matter of the ac- 
tion, to wit, the marital relation between 
the parties; that consequently the decree 
waa void; Rachel remained the wife, and 
is now the widow, of Matthew; and that 
the marriage with Flora was void. The 
question thus raised is of great Importance, 
and difficult to satisfactorily determina It 
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is an undlsputable geaeral proposltloii tbat 
the tribunals of a country haye juzlsdictiQii 
over a cause of divorce, whererer the offense 
may have occurred. If neither of the parties 
haye on actual, bona fide domicile within 
its territory. This neoessadHy resoltB trom 
the right ot eyecy nation or state ttf detw- 
tnine the status of Its own domiciled cit- 
izens or subjects without interference of for- 
ei£:n tribunals in a matter with which thi^ 
haye no coQcem. But when in the court of 
a state an action for divorce is brought, and 
a decree ot diyoroe rendered, the court Is 
presumed to haye determined the facts es- 
sential to its Jurisdiction, among them the 
residence of the parties. When, as between 
whom, and to wha/t extent Is sodi deter- 
mination binding in tne state In which the 
parties are in fact residents? The oases 
in which! the question may arise may be 
divided Into three classes: First, In pro- 
ceedings between the state of the parties' 
actual residence and one of the parties; sec- 
ond, in proceedings between the parties in 
the state of their actual residence, where the 
divorce in the o41ier state waa procured on 
the application of one of them, the oilier not 
appearing in the action to procure It; third, 
In proceedings between the parties when 
botb voluntarily appeared in the action in 
which the divorce waa granted, and con- 
sented to t2ie JuilsdictloQ, or that the ooort 
might determine tbe fticts on whit^ tiie Ju- 
risdiction depended. In the second class of 
cases, since It was settled that a Judgment 
of another state can be assailed on the 
ground of want of Jurisdictioa in th» eoort 
to render it» the decisions taava been practi- 
cally uniform ttiat the party who did not 
submit to the Jurfsdlctlon Is not bound by 
the Judgment Of tlie decisions In cases 
coming under the first <dass we refer to four, 
—Hood y. State, 66 Ind. 263; Van Foesen 
v. State, 87 Ohio St 817; People y. Dawell, 
25 Mich. 247; and State y. Armington, 25 
Minn. 29,-all cases between the state of 
actual residence and one of tlie parties. In 
the flnrt of these the record of ttie Judgment 
showed that neither of the parties was a 
resident of Utah, where M waa rendered, 
so that the record impeadied Itself. It was, 
of course, held that the Judgment was void. 
In each of the others it was held that, in 
order to show want of Jurisdiction in the 
court rendering the Judgment It mli^t be 
shown that neither of the parties resided 
within the state in which It was rendered, 
and, that being shown, it waa void. In the 
opinion in each case language Is used appar- 
ontly sustaining the proposition that such 
would be the rule however the Question of 
the validity of the Judgment might arise. 
In People v. Dawdl, Mr. Justice Oooley de- 
livered the prevailing opinion, Mr. Ohief 
Justice Ohristlancy concorring, and Mr. Jua- 
tice Campbell dissenting. It was enough for 
the purpose of that case to decide whether 
the Judgment was valid as against the stats 



of rceldenoa. Whether It waa yaBd as be- 
tween the parties waa not befbre the court; 
and such was the case in Hood v. State and 
Stats y. Armington. So fiar as the state 
of FBBldenos la concerned, it must be taken 
upon the authorities, and certainly in this 
states upon the Armington Cose, that it Is 
not bound by a Judgment divorcing two of 
its resident dtlsens, rendered by a court of 
another state. There are reasons why it 
should not be bound, however It may be be* 
tween the parties whldi we vrill presently 
refer toi 

It does not follow that flie Judgment is 
void in the third class of casea A Judgment 
operating on a res may be binding between 
the parties to the action without binding one 
not a party, but Interested in the res. In 
an action for divorce the res upon which the 
Judgment operates is the status of the par- 
ties. There are three parties interested in 
that,— the husband, the wife^ and the state 
of their residence. This waa in the mind 
of Mr. Justice Oooley in writing the opinion 
in the Dawell Oase. He said: ''But it la 
said if the parties appear in the case the 
question of Jurisdiction is precluded. That 
mixht be so if the matter of divorce was 
one of private concern exclusively*'' ''As the 
laws now are, there are three parties to 
eveiy divorce proceeding,— the husband, the 
wife, and the state; the first two parties rep- 
resenting their respective Interests as in- 
diyiduals; the state concerned to guard the 
morals of its dtlzens, by taking cars that 
neither by c(^lnslon nor otherwise shall 
divorce be allowed under such drcumstances 
aa to reduos marriage to a mere temporary 
arrangement of conscience or passion." 
"Such being the oase, suppose we admit that 
the parties may be bound by their yolun- 
tary appearance In the fbretgn Jurlsdio 
tlon. How does that affect the present caaet 
How, and In what manner, did the Indiana 
eourt obtain Jurisdiction of the tiilrd party 
entitled to be heard in tills proceeding; that 
Is to say, of the state of MichiganT" This 
line of reas<xilng was apptted by the same 
court in Waldo v. Waldo, 62 Mich. M, 17 
N. W. 710. One question in that case :waa 
whether the plaintiff was the widow of 
Jerome R Waldo^ Just as in this it Is whether 
Flora Bills Is the widow of Matthew. Pre- 
vious to her marriage to Jerome B. she had 
been married to one Oarey, from whom she 
had obtained a divorce in Indiana, both par- 
ties appearing in the action for it. ^Hie court 
held the Judgment could not be assailed by 
showing want of residence In Indiana and 
residence hi Midiigan, saying in one part of 
the opinion: "This state has never com- 
plained of that Judgment, and neither party 
has objected to it*' The Dawell Oase was 
not referred to, and we may from both 
cases take the rule in that state to be tliat, 
while the state cannot be bound by Ita resi- 
dent citizens appearing in and consenting to 
the Jurisdiction of a court in another state 
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in an action for diyorce, ^e parties may so 
bind themselres In respect to their indiyldual 
intecests. In Kinnler y. Kinnier, 45 N. Y. 
535, a prtyate action, it was held that a Judg- 
ment of dlYorce by the court of anoHier state, 
t>oth parties appearing in tiie action, oould 
not be assailed on the question of residence. 
In the course of the opinion the court, 
Church, a J., said: '*Nor can I assent to 
the reason glTsn for allowing the husband 
to repudiate the binding force of the judg- 
ment upon him, after yoluntarUy submitting 
hhnself to the Jurisdiction of the court, and 
litigating the case upon Its merits;" t2ius 
recognizing the effect of the voluntary sub- 
mission upon the parties' right to ques- 
tion the Judgment Oases in Massachusetts, 
to which we are dted by appellants, are 
hardly of auttiority on the point, because 
the deciaiona were based nuiinly on a stat- 
ute of that state. Ellis y. White, 61 Iowa, 
644, 17 N. W. 28, has only bearing on one 
phase of this case. It was there held that a 
plaintiff in an action for diyorce and ali- 
mony cannot qu»»tion the Jurisdiction of the 
court after accepting the b^eflts of the 
Judgment 

It may seem anomalous tiiat a Judgment 
of divorce can be so far effectual between 
the parties as to eztingaish all rights of 
property dependent on the marriage relation. 



without being effectual to protect them from 
accountability to the state for their subse- 
quent acts. One reason why they ought not 
to be permitted, by going into another state 
and procuring a divorce, to escape aooount- 
ability to the laws of their state, is tiiat their 
act is a fraud upon the state, and an attempt 
to evade its laws^ to which It in no wise 
consents, and it may therefore complain. 
But tlie parties do consent, and why should 
th^ be heard to complain of the conse- 
quences to them of what they have done? 
Why should they be permitted to escape 
those consequences by saying: <lt is true 
that by a false oath made by one of us, and 
connived at by the other, we committed a 
fraud in the Wisconsin court, and Induced 
it to take cognizance of the case; but now 
we ask to avoid its Judgment by proof of 
our fraud and perjury or subornation of 
perjury." Because we do not think it can 
be done the parties must, so far as their in- 
dividual Interests arcf concerned, abide by 
the Judgment they procured that court to 
render; and, of course, what will bind them 
will bind those who claim through them, or 
either of them, which Is the case with the 
appellants other than Rachel. There were 
other minor questions raised by the assign- 
ments of error, but we do not see any merit 
in any of them. Order affirmed. 
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WILSON ▼. WILSON. 

(28 N. B. 167, IM Mass. 194.) 

Supreme Jadldal Court of MaBsachoaetti. 6af- 
folk. Jane 27. 1891. 

Report trom superior court, SuffcHk county; 
John Lathrop, Judge. 

E. J. Jenkins and W. B. Orcutt, for UM- 
ant J. G. Holt, for libelee. 

MORTON, J. This case turns on the ques- 
tion whether the finding of the court was cor- 
rect that the libelant was, upon the evidence, 
guilty of connivance. The libelant did noth- 
ing to encourage his wife to commit adultery, 
and did not, directly nor indhrectly, throw op- 
portunities in her way. Until the day he de- 
tected her, the report does not show that any 
unusual or Improper acts had occurred in his 
presence between her and any other man. He 
had suspected and had watched her, but had 
not obtained proof of her guilt, and had not, 
till the day he caught her, had the assistance 
of a detective or police officer. On. that day he 
came from his home in Dorchester, and wait- 
ed, suspecting she might come to Boston also, 
and might leave the Dorchester car at the 
corner of Fedonl and Beach streets, which 
she did. She met a man by Uie name of An- 
drews, whom there is nothing to show the lit)el- 
ant had ever seen or heard of before, and 
went with him to the hotel The libelant fol- 
lowed her, and, after waiting in the hotel an 
liour, and listening 10 or 15 minutes at the 
door of the room where th^ were, burst It 
open, and found them in bed together. He 
hoped she would commit adultery, so that he 
could get a divcnrce, and gave her plenty of 
time, and did not warn her so that she might 
not do it He thought before this that she 
had committed adultery. We think, as matter 
of law, it cannot be said on this state of facts 
tliat the libelant was guilty of connivance. It 
is true that he could have prevented his wife 
from conmiitting adultery, and did not On 
the contrary, he wished she would, that he 
might have evidence <m which he could get a 
divorce. But he did not make or aid in any 
way in making the opportunity. He did no 
overt act, unless keeping still was one, which it 
clearly was not It was not a case where he 
supposed his wife was about to conmiit adul- 
tery tor the first time, and where it would 
have been his duty to have given her the as- 
sistance which husband and wife are mutual- 
ly expected to give to each other. It certain- 
ly cannot be held that a husband who sus- 
pects his wife of infidelity can take no means 
to ascertain the truth of his suspicions with- 
out being deemed guilty of connivance. ''There 
is a manifest distinction," says the court in 
Bobbins v. Robbins, 140 Mass. 531, 5 N. E. 
837, "between the desire and hitent of a hus- 
band that his wife, whom he brieves to be 
chaste, should commit adultery, and his desire 
and intent to obtain evidence against his wife, 
whom he believes already to have committed 
'^ry, and to persist in her adulterous 



practices whenever she has opportunity.'* 
Merdy suffering, bi a single case, a wife, 
whom he already suspects of having been 
guilty of adultery, to avail herself to the full 
extent of an opportunity to hidulge her adul- 
terous disposition, wlUch she has arranged 
without his knowledge, does not constitute 
connivance on the part of the husband, even 
though he hopes he may obtain jpmot which 
will entitle him to a divcNxse, and purposely re- 
frains from warning her for that reason. He 
may properly watch his wife, whom he sus- 
pects of adultery, in order to obtahi proof of 
that fact He may do it with the hope and 
purpose of getting a divorce, if he obtains sufll- 
cient evidence. He must not, however, make 
opportunities f<Hr her, though he may leave 
her free to follow (^portunlties which she has 
hersdf made. He Is not obliged to throw ob- 
stacles in her way, but he must not smooth 
her path to the adult^ous bed. 2 Blsh. Mar. 
& Div. (5th Ed.) i 9; Timmings t. Thnmlngs, 
8 Hagg. Ecc. 76; Stone v. SlMue, 1 Rob. Boc. 
99-101; PhilUps v. Phillips, 10 Jur. 829. The 
law does not comp^ a husband to remain al- 
ways bound to a wife wh(mi he suspects, and 
It allows him, as it does other parties who 
think th^ are behig wronged, reasonable scope 
in their efforts to discover whetho: the sus- 
pected party is or is not guilty, without 
themselves being adjudged guilty of conniving 
at the crime which they are seeking to detect. 
Robbins v. Robbins, supra. In a libel for di- 
vorce for desertion, the willingness, or even the 
desire, of the deserted party to be deserted, so 
long as It is not expressed lii conduct or acts 
to the other party, will not bar a divorcer 
F<Mrd V. Ford, 143 Maas. 577, 10 N. B. 474. 
Of course, as the court says in that case, there 
Is always the difficulty of believing that the 
desire or willingness did not manifest itself in 
conduct or acts expressive of it to the other 
party. But nothing of the sort appears here. 
In St Paul V. St. Paul, L. R. 1 Prob. & Div. 
739, the court held that the neglect of the hus- 
band which would justify the court hi with- 
holding a decree in his favor, under a statute 
which iMx>vided that the court might do so 
where the husband was guilty of "such will- 
ful neglect or misconduct as • • • con- 
duced to the adulter,'* must be such neglect 
as conduced to his wife's fall, and not neglect 
conducing to any particular act of adultery 
subsequent to her fall. The case of Morrison 
V. Morrison, 136 Mass. 810, referred to by the 
libelee, differs from this. In that case the 
husband, after he had been cautioned to watch 
his wife, made opportunities for her and her 
suspected paramour to be together alone, wit- 
nessed without objection acts of considerable 
familiarity between them, said nothing what- 
ever to his wife intimating any disapproval of 
her conduct, and in other ways acted in such a 
manner as to Induce the adultery for which 
he was watching. In the opinion of the court 
there must, therefore, according to the reserva- 
tion of the report, be a new trial granted, and 
it is so ordei'ed. 
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GLAGXJB T. GLAGUB. 

(48 N. W. 188, 46 Mixm. 461.) 

Sapreme Ooart of Mlnnesotau Jaly 1, 1891. 

Appeal from district court, Hennepin cotmty; 
Ho<^er, Judge. 

Davis & Famham, for appellant Hodgson 
& Scballer and Shaw & Cray, for respondent 

DICKINSON, J. This is an action for a 
divorce on the ground of cruelty. The deci- 
sion of the court in favor of the defendant was 
based upon the fact that, subsequent to the 
acts of cruelty which the evidence tended to 
establish, the plaintiff, after having been for 
about 10 months absent from the defendant, 
voluntarily resumed cohabitation with him, 
and thereby condoned the previous conduct 
complained of. We are of the opinion that 
tbe case Justiiled this conclusion, and it will 
not be necessary to here refer to the evidence 
relating to the defendant's former conduct, 
nor to the refusal of the court to receive cer- 
tain evidence offered to show his misconduct 
It is well established that the doctrine of con- 
d(ttation is applicable not alone to adultery, 
but as well to cruelty in the marriage relation 
(2 Bish. Mar. & Div. §§ 49, 60; Gardner v. 
Gardner, 2 Gray, 434; Sullivan v. Sullivan, 84 
Ind. 368; Phillips v. PhilUps, 27 Wis. 262, 
and cases cited); and it may be implied from 
a voluntary resumption of discontinued co- 
habitation, although it is true, as a general 
proposition, that an inference of forgiveness is 
Dot to be so readily made against a wife as 
against a husband. The circumstances under 
which the renewal of conjugal relatlcos was 
effected are to be considered with discrimina- 
tion, with the view of determining whether it 
was with her free consent in which case an 



intention to overlook the past misconduct may 
be inferred, or whether, on the contrary, she 
was induced by deception, by considerations of 
supposed necessity, or by other influences 
which deprived her conduct of the essential 
quality of free c<msent Concerning the cir- 
cumstances of this case, we will only state 
that after a separation of nearly a year it came 
about that the parties were occupying separate 
rooms at a hotel in Minneapolis, to which place 
the defendant came on business from a dis- 
tant army post he being an officer in the 
army of the United States, and that at length, 
by ccmsent of the plaintiff, they resumed con- 
jugal relations, and continued to occupy the 
same room for several days, until the defend- 
ant returned to his post They never after- 
wards lived together. No acts of cruelty fol- 
lowed this renewal of marital relations. The 
evidence tended also to show that afterwards, 
the defendant having been ordered to a post 
in an Eastern dty, the plaintiff hitended to go 
there and to reside with him. - During the 
prior separation of the parties the defendant 
had made provisicm for the plaintiff's support, 
and the court was justified in concluding that 
her resumption of cohabitation was not in- 
duced by any actual or supposed necessity. 
While there was evidence on her part that it 
was under a promise to make a transfer of 
property to her, which promise he did not fully 
perform, that was controverted by him, he tes- 
tifying that there was no other inducement 
than such as arose from their marriage rela- 
tion. We see no reason to overrule the deter- 
mination of the court as to .the fact It is 
said that the defense of condonation was not 
pleaded by the defendant It is enough, how- 
ever, that, although not pleaded, it was tried 
as a contested fact without objection. Order 
affirmed. 
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POLSON ▼. POLSON. 

(89 N. B. 40$. 140 Ind. 810.) 

Sitpieme Court of Indiazia. Jan. 15, 1895. 

Appeal from 8ni>erior court, Allen county; 
C. M. Dawson, Judge. 

Action by Margaret Poison againat John 
Poison. From a Judgment in fayor of plain- 
tiff, defendant appeals. Afiirmed.' 

Samuel M. Hench, for appellant Mr. Bit- 
tlnger, for appellee. 

HOWABD, J. The appellee was granted a 
divorce from the appellant The complaint la 
attacked here for the first time. It is first con- 
tended that It does not appear from the com- 
plaint that at the time of the filing of the same 
the appellee was and had been for two years 
previous thereto a bona fide resident of the 
state, or that she was then, and had been for 
six montbs immediately prior thereto, a bona 
fide resident pt Allen county. The allegations 
as to residence were as follows: "That the 
plaintiff is now, and has been for more than 
two years last past, a bona fide resident of 
the state of Indiima, and for mare than six 
montbs last past a bona fide resident of the 
county of Allen." This seems sufficient, un- 
der the statute, and counsel has pointed out 
no reason why it should not be so considered. 

It is alleged in the complaint that on the 
16th day of June, 1892, in the Allen circuit 
court the appellant "was convicted of the 
crime of rape upon a little girl, the daughter 
of plaintiff." Counsel insists that this is In- 
sufficient as it Is not alleged that the crime' 
was infamous. It would seem that the in- 
famy were suffideutly apparent Webster 
gives, as the synonyms of ''infamous," "de- 
testable, odious, scandalous, disgraceful, base, 
vile, shameful, ignominious,"-Hill of which 
epithets might properly be applied to the 
crime of rape upon a little girl by her own 
stepfather. 

The seventh cause for a divorce, as set 
out in section 1044, Bev. St 1894 (section 
1032, Refv. St 1881), is: 'The conviction, 
subsequent to the marriage, in any country, 
of either party, of an infamous crime." While 
the allegation might well have been made in 
words of the statute, yet even the statute it- 
self requires that "in the construction of a 
pleading, for the purpose of determining its 
effect its allegations shall be liberally con- 
strued." Section 879, Rev. St 1894 (section 
370, Rev. St 1881). Even in criminal pro- 
cedure, the words of the statute need not be 
strictly pursued. Section 1806^ Rev. St 
^ 1894 (section 1737, Rev. St 1881). It is very 
clear that rape Is an infamous crime. The 
meaning of the allegation in this case was 
even m(Hre evident than if the general words 
of the statute had been used, and the appel- 
lant did not thereby suffer any harm; he 
was not left in doubt as to the charge made 
against him. But even if the allegation as 
to rape were insufficient the complaint also 



charges that the appellant. In ^December, 
1891, and various times before and after said 
date," committed adultery with tiie daughter 
of the appellee. The complaint was suffi- 
cient 

In arguing that tiie evidence does not sui>- 
port the finding, as also In discussing the 
sufficiency of the complaint counsel contends 
"that the party who desires to obtain a di- 
vorce on the ground that the other party has 
been convicted of an infamous crime has no 
right under the laws of this state, to com- 
mence the action until the year has expired 
giving tiie ccmvicted party the right to ap- 
peal" As this action was begun within less 
than a year from the alleged conviction of 
appellant, It is therefore plausibly argued 
that the evidence given in this case showing 
that appellant was confined In the peniten- 
tiary is not sufficient to prove that he had 
been convicted of an infamous crime, inas- 
much as he might within the year appeal, 
have the sentence against him reversed, and 
so establish his innocence. The position h&re 
assumed by counsel seems a novel ona He 
has cited no authorities to support him. 
Moreover, It does not appear that the ques- 
tion was brought to the attention of the court 
below. However that may be, there could 
be no reversal of the judgment in this case, 
for the reason thus urged by counsel. The 
complaint, as we have seen, charged adultery, 
and that offense was fully ^oved. What- 
ever the reason, therefore, why appellant was 
in the state prison, or whether he was right- 
fully convicted of an infamous crime, can 
make no difference here. Sufficient other 
statutory cause for divorce was alleged In the 
complaint, and proved on the triat 

Oounsel finally contends that the evidence 
■hows condonation by the appellee of the acts 
of adultery charged and proved against ap- 
pellant We have carefully read the evi- 
dence on this point, and are of opinion that 
there is evidence sufficient to support the 
finding of the court that there was no con- 
donation. "Condonation," as quoted by coun- 
sel from Oampbell v. Campbell, 8 Jur. (N. S.) 
846» '*is connubial Int^course, with full 
knowledge of all the fbcts." While appellee 
undoubtedly had some knowledge of her hus- 
band's offense before she separated from him, 
yet she did not have full knowledge of all the 
facts. She says: "It was only hearsay. I 
didn't know it to be the truth, for I didn't 
think it of him." That she retained confi- 
dence in her husband, and refused to con- 
demn him on the first report of his guUt 
ought not to be treasured up against her. 
She says: *T didn't know it I didn't think 
it of him." That she became convinced the 
next day. and had him at once arrested, rath- 
er corroborates her than otherwise. "Con- 
donation," says Mr. Bishop^ '*is not so easily 
inferred, and is not so strict a bar against the 
wife as against the husband. She has not 
the same control over her husband that he 
has over her. She may find a difficulty in 
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MiMnttliig heauSit flrom him. She maj sab- 
mit to necessity. It is too hard to tenn loch 
nbmissloa mere bjpocriiv.'* 1 Blsh. Har. ft 



DlT. I 284. We think the case was fairly 
heard and decided according to the eyldence. 
The Judgment is affirmed. 



104 



HUSfiAND AND WIFBL 



MATHEW60N t. MATHEWSON. 

I 

(28 Atl. 801, 18 B. L 468.) 

Sapreme Oonrt of Bhode Iiland. Jan. 28, 1894. 

Petitipn by Soplironla W. Mathewson 
against Lnther W. Mathewson for divorce 
from bed and board, and separata mainte- 
nance. Dismissed. 

Stephen O. Edwards, for petitioner. Nir 
than W. Llttlefiel4 and Walter B. Stiness, 
for respondent 

TILLINGHAST, J. This Is a petition for 
divorce from bed and board, and for sepa- 
rate maintenance, on the grounds of deser- 
tion, neglect to support, and adultery. The 
parties were married October 2, 1853, and 
lived together until 1861, when the respond- 
ent deserted the petitioner, telling her he was 
going away on business, and entered the 
service of the United States, as a soldier. 
He wrote to her onoe or twice shortly after 
leaving, after whidd she heard nothing from 
him, directly, for 27 years, but it was com- 
monly reported that he was killed In the 
army during the late Civil War; and the 
petitioner, siuiposing that he was dead, re- 
married in 1872 to one James M. Place, with 
whom she lived as his wife until August, 
1892. About live years ago the respondent 
returned with another wife and several chil- 
dren, and the petitioner became aware of 
this act as early as January, 1890, when she 
saw him, and had a talk with him. She also 
saw and consulted with an attorn^ of this 
court as to her relations with said Place 
about two years ago, shortly after which she 
ceased to cohabit with him, and filed this 
petition for divorce. In this state of the 
proof, the respondent's counsel contends that 
the divorce should not be granted, as it ap- 
pears that the petitioner was herself guilty 
of adultery, or at any rate of such gross mis- 
conduct and wickedness, repugnant to, and In 
violation of, the marriage covenant under 
which she is now seeking relief, as to bar 
her from asserting any daim against her 
husband. 

The petitioner was perhaps justifiable In 
contracting said second marriage^ her hug- 



band being presumptively dead, and as she 
believed, and had reason to believe, dead in 
fact As soon as it came to her knowledge, 
however, that he was living, if she Intended 
to daim her conjugal rights, she should have 
immediately ceased cohabitation with her 
second husband; her marriage with him not 
being voidable merely, but absolutely void. 
Pub. St B. L a 163, I 6.^ She was only Jus- 
tified, therefore. In living with Place during 
the continuance of her belief that the re- 
spondent was dead. By continuing to live with 
him after the retmn of the respondent, she 
certainly forfeited all legal daim to the sup- 
port of the latter if, indeed, she did not there- 
by commit the crime of adultery (1 BLsh. 
Mar. Div. & Sep. 8 1511); and hence Is in 
no position to complain of the wrongs com- 
mitted by him. She alleges, as does every pe^ 
titionor for divorce, that, ever since her mar- 
riage with the respondent, she has, "on her 
part, demeaned herself as a faithful wife, 
and performed all the obligations of the mar- 
riage covenant," while her own testimony 
shows that she has grossly violated the same, 
and therefore that she does not come into 
court with dean hands, as the law recjuirea. 
But, on the other hand, the proof shows that, 
had the respondent been hlmsdf ftee from 
legal fault at the time of the commencement 
of this suit he would have had a good and 
suffidoit ground for divorce against the pe- 
titioner. It appearing, then, that the peti- 
tioner, whether equally guilty with the re- 
spondent or not, has been guilty of conduct 
whidi would be a suffident ground for di- 
vorce, she is not entitied to the relief prayed 
for in her petition. 5 Am. & Eng. Enc. Law, 
824, and cases dted In note 10; Church v. 
Church, 16 B. L 667, ID AtL 244; 2 Bish. 
Mar. Div. & Sep. | 849; Browne, Div. & 
Alim. 84. For drcumstanoes that would ex- 
cuse cohabitation with a second husband 
while the first marriage was still subdsting, 
see Pratt V. Pratt, 157 Mass. 503, 32 N.SL747. 
Petition denied and dismissed* 

^Pub. St e. 163, I 6: ''All marriages when 
dthw of the parties have a former wife or hus- 
band living at the time of sudi marriage, or 
where dther of them shall be aa idiot or luna- 
tic at the time ol sudi maxTiag% shall be abso- 
lutely void." 
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OOPB V. OOPB. 

Ol Sup. Ot 222, 137 U. S. 682.) 

Supreme Ooort of United States. Jan. 10, 1891. 

Appeal from tbe supreme court of the terri- 
tory of Utali. 

This was an appeal from a decree of dis- 
tribution, originally pronounced by the pro- 
bate court of Salt Lake county, aflOrmed by 
the district court of the Third judicial district 
of Utah, and again by an equal division of the 
supreme court of the territory. The sole ques- 
tion presented for consideration was, whether 
George H. Cope, the Illegitimate child of 
Thomas Cope, was, under the facts of the 
case, the heir of Thomas Cope, deceased. The 
finding of facts, so far as the same are mate- 
rial, was as follows: (1) That Thomas Cope, 
deceased, died at Salt Lake county, Utah 
territory. Intestate, on the day of Au- 
gust, 1864, leaving certain real estate therein, 
the descriptl(Hi of which is Immaterial; (2) 
that said Thomas Cope left at the time of his 
death, surviving him, Janet Cope, his lawful 
wife, Thomas H. Cope, his only legitimate 
son, and George H. Cope, his illegitimate son 
by Margaret Cope, his polygamous or plural 
wife, and that the marriage of the said de- 
ceased with Margaret Cope was contracted 
while the said Janet Cope was the living and 
ondivorced wife of said deceased. And as 
conclusions of law the court found (1) that 
the sole heirs at law of said Thomas Cope, de- 
ceased, are Janet Cope and Thomas H. Cope, 
who are alone entitled to share in the distribu- 
tion of the estate of said Thomas Cope, and 
that all the real estate above mentioned de- 
scended to, and vested in, said Janet Cope and 
Thomas H. Cope, subject to the administra* 
tion upon such estate; (2) that the said George 
H. Cope Is not an heir of said Thomas Cope, 
deceased, and not entitled to any share of said 
Thomas Cope's estate. 

J. G. Sutherland, for appellant R. M. Bas- 
kln, for appellee. 

Mr. Justice BROWN, after stating the facts 
as above, delivered the opinion of the court 

The appellant, George H. Cope, who is ad- 
mitted to be the illegitimate child of Thomas 
Cope, by Margaret Cope, his polygamous wife, 
claims the rlgiit to inherit a share of his fa- 
ther's estate under a territorial statute of 
Utah, enacted In 1862, which provided as fol- 
lows: "Sec. 25. Illegitimate children and thehr 
mothers Inherit in like manner [as legitimate] 
from the father, whether acknowledged by 
hhn or not provided it shall be made to ap- 
pear to the satisfaction of the court that he 
was the father of such illegitimate child or 
children." While this statute is an innova- 
tion upon the common law, and In some par- 
ticulars a novelty In legislation, we perceive 
no objection to its validity. By section 6 of 
the act of September 9, 1850 (9 Stat 453), 
establishing a territorial government for Utah, 
it Is provided: "That the legislative power of 



said territory shall extend to all rightful sub- 
Jects of legislation, consistent with the con- 
stitution of the United States, and the provi- 
sions of this act; but no law shall be passed 
Interfering with th^ primary disposal of the 
soil; no tax shall be imposed upon the prop- 
erty of the United States; nor shall the lands 
or other property of non-residents be taxed 
higher than the lands or other property of 
residents. All the laws passed by the legis- 
lative assembly and governor shall be submit- 
ted to the congress of the United States, and, 
if disapproved, shall be null and of no effect.*' 
With the exceptions noted in this section, the 
power of the territorial legislature was ap- 
parently as plenary as that of the legislature 
of a state. Biaynard v. Hill, 125 U. S. 204, 8 
Sup. Ct 723. The distribution of and the 
right of succession to the estates of deceased 
persons are matters exclusively of state cog- 
nizance, and are such as were within the 
competence of the territorial legislature to 
deal with as it saw fit In the absence of an 
Inhibition by congress. Indeed, legislation of 
similar description Is by no means unprece- 
dented. By the laws of many states, natural 
children are x>ermltted to Inherit ftom the 
mother, and also from the father, in case of 
the after marriage of their parents, or where 
there are no lawful children, or where an 
adopticm Is made in due form, or where recog- 
nition Is made by will; and. If the question 
of parentage be satisfactorily settled, there 
would seem to be power in the legislature to 
endow eyen the children of an adulterous in- 
tercourse with inheritable blood from the fa- 
ther. Legislation admitting Illegitimate chil- 
dren to the right of successl(m is undoubtedly 
In derogation of the common law, and should 
be strictly construed, and hence ft has gen- 
erally been held that laws permitting such 
children, whose parents have since married, 
to inherit do not apply to the fruits of an 
adulterous Intercourse. Sams v. Sams' Adm'r, 
85 Ky. 396, 3 S. W. 593. But while it is the 
duty of the courts to put a construction upon 
statutes which shall, so far as possible, be 
consonant with good morals, we know of no 
legal principle which would authorize us to 
pronounce a statute of this kind, which is 
plain and unambiguous upon Its face, void, 
by reason of its failure to conform to our own 
standard of social and moral obligations. 
Legislatures are as competent as courts to 
deal with these subjects, and. In fixing a 
standard of their own, are beyond our con- 
trol. Thus in Brewer's Lessee v. Blougher, 14 
Pet 178, 198, It was said by Mr. Chief Justice 
Taney, speaking for this court that the ex- 
pediency and moral tendency of a similar law 
was a question for the legislature, and not for 
this court; and it was held in that case that 
a statute of Biaryland, endowing illegitimate 
children with Inheritable blood, applied to 
such as were the offspring of an incestuous 
connection. It is true that the peculiar state 
of society existing at the time this act was 
passed, and still existing in the territory of 
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Utah, renders a law of this kind much wider 
in its operation than in other states and ter- 
ritories, but it may be said in defense of this 
act that the cliildren embraced by it are not 
responsible for this state of things, and that 
it Is nnjust to visit upon them the consequen- 
ces of their parents' sins. To recognize the 
validity of the act Is in the nature of a pun- 
ishment upon the father, whose estate is thus 
diverted from its natural channel, rather than 
upon the child; while to hold it to be invalid 
is to treat the child as, in some sense, an out- 
law and a partlceps crlminls. 

It is contended by respondent, however, that 
even conceding the validity of this statute, it 
was abrogated and annulled by the anti- 
polygamy act of congress of July 1, 1862 (12 
Stat 501), the second section of which annuls 
by title the ordinance for the incorporation of 
the Mormon Church, and then adds: "And all 
other acts and parts of acta heretofore passed 
by the said legislative assembly of the terri- 
tory of Utah, which establish, support, main- 
tain, shield, or countenance polygamy, be, 
and the same hereby are, disapproved and an* 
nuUed: provided, that this act shaU be so lim- 
ited and construed as not to affect or inter- 
fere with the right of property legally acquir- 
ed under the ordinance heretofore m^itioned, 
nor with the right to worship God according 
to the dictates of conscience,* but only to an- 
nul all acts and laws which establish, mahi- 
taln, protect, or countenance the practice of 
polygamy,'* etc. As this act was passed be- 
fore the death of Thomas Cope, and of course 
before descent cast upon his children, it ap- 
plies to this case, if the argument of respond- 
ent be sound. The question is then presented, 
does the territorial act of 1852 establish, sup- 
port, maintain, shield, or countenance polyga- 
my? It clearly does not establish, support, 
or maintain it Does It shield or countenance, 
it? It does not declare the childr^i of polyga- 
mous marriages to be legitimate; In fact, it 
treats them aa illegitimate, or rather it does 
not, except by indirection or inference, men- 
tion them at aU; but it puts all illegitimate 
children, whether the fruits of polygamous or 
of ordinary adulterous or Illicit intercourse, 
upon an equality, and vests them with In- 
heritable blood. Nothing Is better settled than 
that repeals, and the same may be said of 
annulments, by implication, are not favored 
by the courts, and that no statute will be con- 
strued as repealing a prior one, unless so dear- 
ly repugnant thereto as to admit of no other 
reasonable construction. McCool v. Smith, 1 
Black, 459; Bowen v. Lease, 5 Hill, 221; Bz 
parte Yerger, S Wall. 85, 105; Furman v. 
Nlchol, Id. 44; U. S. v. Six^-Seven Packages, 
17 How. 85; Red Rock v. Henry, 106 U. & 
596, 1 Sup. Ct 434. In order to subject the 
territorial act of 1852 to the annulling clause 
of the act of congress, its tendency to shield 
or countenance polygamy should be direct and 
unmistakable. No law will be declared void, 
because it may Indirectly, or by a possible and 
not a necessary construction, be repugnant to 



an annulling act Its direct and proximate 
results are alone to be considered. While, as 
befixre observed, the act may have been pass- 
ed in view of the existing state of things, and 
as an indirect method of recognizing the le> 
gitimacy of polygamous children, it has no 
tendency in itself to shield or countenance 
polygamy so far' as it applies to children. 
Legislation for the protection of children bom 
in polygamy is not necessarily legislation fa- 
vorable to polygamy. There is no inconsist- 
ency in shielding the one, and in denouncing 
the other as a crime. It has never been sup- 
posed that the acts of the several states legiti- 
mating natural children, whose parents inter- 
marry after their birth, liad the slightest tend- 
ency to shield or countenance illicit cohabita- 
tion, but they were rather designed to protect 
the unfortunate children of those who were 
willing to do all In their power to wards, right- 
ing a great wrong. So, If the act in question 
had been passed in any other Jurisdiction, it 
would have been considered as a perfectly 
harmless, though possibly indiscreet, exercise 
of the legislative power, and would not be se- 
riously claimed as a step towards the estab- 
lishment of a polygamous system. 

As this act annuls only such territorial laws 
as shield or countenance polygamy, if we sus- 
tain the construction urged by the respondent 
here, it must necessarily follow that the chil- 
dren of polygamous marriages would be de- 
prived of their power to inherit from the fa- 
ther, while the offspring of other illicit rela- 
tions would be left to Inherit under the act 
This would seem to be at war with the Intent 
of the legislature. But, whatever doubts 
there may be regarding the proper construc- 
tion of this act we think they are disp^ed by 
a scrutiny of the subsequent legislation upon 
the same subject In 1876, the legislature of 
Utah, being evidently In some doubt as to the 
proper interpretation of the congressional act 
of 1862, passed another act declaring that "ev- 
ery iUegitlmate child is, in all cases, an heir 
to its mother. It is also heir to its father 
when acknowledged by him." This was fal- 
lowed March 22, 1882, by an act of congress, 
commonly known as the "BSdmunds Law" 
(22 3tat 31), which, while providing for far- 
ther punishment for polygamy and its ac- 
companying evils, in section 7 expressly legiti- 
mates the issue of polygamous or Mormon 
marriages, bom prior to January 1, 1883. If 
the territorial act of 1862 be open to the 
charge of shielding or countenancing polyg- 
amy, much moro so is this act, which not only 
admits polygamous children to the right of 
inheritance, but actually Intimates them for 
all purposes. The law remained substantial- 
ly in this condition, until March 8, 1887, when 
the act of congress known a& the "Edmunds- 
Tucker Law*' (24 Stat 635) was passed, the 
eleventh section of which provides that "the 
laws enacted by the legislative assembly of 
the territory of Utah, which provide for or 
recognize the capacity of illegitimate children 
to inherit or to be entitled to any distributive 
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share tn the estate of the father of any such 
illegitimate child, are hereby dlsapproyed and 
annulled; and no illegitimate child shall here- 
after be entitled to Inherit from his or her fa- 
ther, or to receiye any distributive share in 
the estate <rf his <m: her father: provided, that 
this section shall not apply to any illegitlmata 
child born within twelve months after the pas- 
sage of this act, nor to any child made legiti- 
mate by the 7th section of the act" of 1882. 

Here, then. Is the first clear and onqoallfled 
declaration of congress of its disapproval of 
the legislation of Utah, recognizing the in- 
heritable capacity of the issue of polygamous 
marriages, and so careful is congress of rights 
icqulred or ATigfing under these laws that it ex- 
cepts, by special proviso, all children declared 
to be legitimate by the seventh section of the act 
ofl882, as well as all iUegitimate children bora 
within 12 months after the passage of this act 
These several acts of congress, dealing as they 
do with the same subject-matter, should be con- 
Btnied not only as expressing the intention of 
ooDgress at the dates the several acts were pass- 
id, but the later acts should also be regarded 



as legislative interpretations of the prior ones. 
U. S. V. Freeman, 3 How. 556, 504; Stock- 
dale V. Insurance Co., 20 Wall. 323. Now, if 
it had been intended by the act of 1862 to 
annul the territorial act of 1852, fixing the 
inheritable capacity of illegitimate children, 
why did congress in 1882 recognize the legiti- 
macy of children bcnn of polygamous or Mor- 
mon marriages, prior to January 1, 1883? Or 
why, in the act of 1887, did it save the rights 
of such children as well as of all others bom 
within 12 months after the passage of that 
act? The object of these enactments is en« 
tirely dear. Not only does congress refrain 
from adding to the odium which popular opin- 
ion visits upon this innocent but unf<Ktunate 
class of children, but it makes them the spe- 
cial object of its solicitude, and at the same 
time offers to the parents an inducement, in 
the nature of a locus penitentise, to discon- 
tinue their unlawful cohabitati(Mi. Our con- 
clusion is that the appellant, George A. Cope, 
is entitled to share in his father's estate, and 
the decree of the supreme court of the terri- 
tory must therefore be reversed. 
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SGANLON et aL ▼. WAIiSHB et aL 

(81 Ati. 49a 81 Md. 118.) 

Court of Appeali of BCarylapd. March 27, 1896. 

Appeal from drcnit court of BaltimcHre dty. 

Petition by Carlotta Walshe against John 
Joseph Walshe, Catherine Scanlon, and oth- 
ers for confirmation of a sale of land, and 
for distribution of the proceeds. From a 
pro forma order oyermling exceptions to an 
auditor's account, allowing a certain sum to 
other defendants, defendants Catherine Scan- 
Ion and others appeal. ReTersed. 

Argued before ROBINSON, O. J., and ROB- 
ERTS, BRISCOE, McSHBRRY, and FOW- 
I^ER, JJ« 

Rich. S. Gulbreth and Rich. Bemanl & Son, 
for appellants. Henry a Kennard, for ap- 
pellees. 

FOWLER, J. It is fortunate that courts 
of Justice are seldom called upon to consider 
a case in which the facts are so shocking to 
eyery sense of decency and morality as those 
presented by the record now before us. We 
shall not attempt in this opinion to discuss 
with any particularity the testimony which 
we think Justifies this remark, for the yiew 
which has been forced upon us, after careful 
consideration, renders such an uninyiting 
task altogether unnecessary. 

On the 26th March, 1891, Dayid J. Walshe, 
of Baltimore city, died, leaylng a will dis- 
posing of his personal pr(^>erty and cme-third 
of his real estate, and intestate as to the 
balance of his real estate, which latter con- 
sisted of by far the larger and more yalu- 
able part of the property, known as the 
''Mansion House," on the northwest comer of 
Fayette and St. Paul streets, in said city* 
A bill was filed in the circuit court of Balti- 
more city by Carlotta Walshe, for the sale 
of said real estate, against a number of p^- 
sons claiming to be heirs at law of her hus- 
band, Dayid J. Walshe, three of them being 
her own children, bom while she was Hying 
in lawful wedlock with a former husband, 
and the others being sisters and the children 
of a deceased sister of said Walshe. Proper 
proceedings were had, and, by agreement of 
parties, the whole property was sold for the 
sum of $70,000, which sale was duly confirmed. 
By a pro forma order, the court below rati- 
fied auditor's account B, by which the sum of 
$25,795.41 was allowed to three children of 
the plaintiff, as their share of the proceeds 
of sale. From this order the sisters and the 
children of a deceased sister of Walshe haye 
appealed; and the question is, who are the 
heirs at law of Dayid J. Walshe? 

There are two sets of claimants: First, 
two sisters and seyeral nephews and nieces; 
and, secondly, the plaintiff's three children, 
the youngest of whom is about 24 years of 
age, who, although bom while their mother 
was married to and liying in lawful wedlock 
with her first husband, Florian V. Simmonds, 
from whom she was diyorced, claim to be the 



children of said Walshe, whom she after- 
wards married, and his heirs at law, because 
subsequent to their birth their mother and 
their alleged fiither married, and he acknowl- 
edged them to be his childr^i. 

A contention whose foundations are ao con- 
trary to good morals, public policy, and the 
presumptions of law can be maintained only 
by some statute which not only introduces 
*% new law of inheritanoe^" as our statute 
does (Brewer y. Blougher, 14 Pet 178, opin- 
ion by Chief Justice Taney), but which, to 
bring this case within its terms, must also 
abrogate some rules of eridence which we 
are not inclined either to weaken or destroy. 
The statute upon which the appdlees, the 
children of Carlotta Walshe, rely to main- 
tain their contention, is section 29, art 46, 
of the Code, which prorides that, ^if any 
man shall haye a child or diildren by any 
woman whom he shall afterwards marry, 
such child or children, if acknowledged by 
the man, shall, in yiitue of such marriage 
and acknowledgment, be hereby legitimated 
and capable in law to inherit and transmit 
inheritance as if bom in wedlock.*' This 
section was before this court for construc- 
tion in the case of Hawbecker r. Hawbecker, 
43 Md. 516, where a married man had by his 
wife four children bom in lawful wedlock, 
and during the life of his wife he also had 
six children by another woman. His wife 
died, and he subsequently married the mother 
of the last-mentioned children, whom he ac- 
knowledged as his, and treated them as he 
did the children of his first wife. It was 
yery earnestly contended in that case that 
the section aboye quoted should not be con- 
strued so as to include within its terms a 
case in which children are concelyed and 
bom when their parents are under impedi- 
ment to marry. But it was held that al- 
though the legislature, no doubt. In thus miti- 
gating the seyere rule of the common law, 
intended to hold out to the suryiying parents 
an inducement to marry, and thus put a stop 
to the further illicit intercourse between 
them, yet '*the main purpose and intent of 
the enactment * * * was to remoye the 
taint and disability of bastardy from the un- 
offending children, wheneyer their parents 
did many, without regard to the deepness of 
the guilt on the part of the par^it" And, 
in concluding the opinion, the language of 
Chief Justice Taney in the case of Brewer 
y. Blougher, supra, to the same effect, in re- 
lation to the same proyisi(m of law. Is quot- 
ed approyingly. We said: ''The legislature 
has not seen fit to make any ea:cepti(»i8 to 
its operation. Its terms embrace eyery caae 
where *any man shall haye a child or chil- 
dren by any woman whom he shall after- 
wards marry."* Hawbecker t. Hawbecker, 
supra. It will be obseryed, howeyer, that 
in the case we haye last cited there was no 
question whateyer made as to the paternity 
or illegitimacy of the children who were ad- 
mitted to haye been bom out of wedlock. It 
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was assumed that the reputed was the real 
fatlier, and that the children were illegiti- 
mate; and the only question was whether 
the law was applicable to the admitted facts. 
But hwe we have a different condition. In- 
deed, this is the yery opposite to Hawbeck- 
er's Case; for, while the force of the broad 
terms of the law is here admitted, it is con- 
tended that the foundation fkcts— the facts 
of illegitimacy and of the alleged paternity- 
are not established at all. because— First, tho 
witnesses are incompetent; and, secondly, 
even if competent, their eyidence is not of 
that BtnMig, distinct, satisfactory, and con- 
duslye character which is required to oyer- 
come the presumption expressed in the com- 
mon-law rule "Haeres legitimus est quem 
anptiae demonstrant," or another expression 
of the same rule, "Pater est quem nuptiae 
demonstrant" The old rule in Bngland was, 
and also in this country (1 GreenL By. S 28), 
that this presumption of legitimacy was con- 
dnsiye. But it is said the courts did not 
long permit so yiolent an estoppeL 1 Bish. 
Mar. & Diy. § 1170. This legal presumption 
has been characterized as the foundation of 
eyery man's birth and status, and of the 
whole fabric of human society, and nowhere 
has its full force and extent been so fully ac- 
Ijiowledged and so well expressed as in the 
case of Hargraye y. Hargraye, 9 Beay. 553, 
by Lord Langdale, the then master of rolls, 
decided in 1846. He says: *'A child bom of 
a married woman is, in the first instance, 
presumed to be legitimate. The presump- 
tion thus established by law is not to be re- 
batted by circumstances which only create 
doubt and suspicion; but it may be wholly 
removed by proper and sufficient eyidence 
showing that the husband was (1) Incompetent; 
(2) entirely absent, so as to have no inter- 
course or communication of any kind with 
the mother; (3) entirely absent at the period 
dnrlng which the child must, in the course 
of nature, haye been begotten; or (4) only 
present under such circumstances as afford 
clear and satisfactory proof that there was 
no sexual Intercourse." *'Such eyidence as 
this," says his lordship, "puts an end to the 
question, and establishes the illegitimacy of 
the child of a married woman." And in the 
same case it was held that where opportuni- 
ties occurred for sexual intercourse between 
the husband and wife, and there was no 
proof of his impotency, no eyidence can be 
admitted to show that any man other than 
the husband may haye been or probably was 
tho father of the wife's child. It was said 
hi Graufurd y. Blackburn, 17 Md. 56, that 
the declarations of the parents were not ad- 
missible to defeat the consequences of mar- 
riage, such as that the children are bastards; 
and Lord Mansfield said in Goodright y. 
Moss, Ck>wp. 594: **It is a rule founded in 
decency, morality, and policy that the father 
and mother shall not be permitted to say 
after marriage that their offspring Is spu- 
rious." And, in our opinion, the testimony 



of the adulterer, when offered for the same 
purpose, should likewise be excluded; espe- 
cially so in all cases in which it appears that 
the proof does not exclude the possibility or 
probability of access of the husband to the 
wife. In such cases, as Lord Langdale said 
in Hargraye y. Hargraye, supra, there being 
no proof of impotency, no eyidence will be 
admitted to show illegitimacy. To this ex- 
tent, at least, we think the presumption of 
the legitimacy of the child of a married wo- 
man should be conclusiye. 

The mere fact of marriage and acknowl- 
edgment should not, under the facts of this 
case, be receiyed as proper eyidence of il- 
legitimacy. The fact of illegitimacy should 
first be proyed, and th^i the marriage and 
acknowledgment may be offered to proye pa- 
ternity. And so it was held in Grant y. 
Mitchell, 83 Me. 27, 21 AU. 17& And in 
Hemmenway y. Towner, 1 Allen, 209, the 
declarations of the adulterer offered to show 
Illegitimacy of the child of a married woman 
wa*e excluded, the husband and wife haying 
liyed together as such until six months next 
before the birth of the child. It is true- 
these two caseB» last cited, were decided up- 
on statutes not altogether like ours; but the 
questions decided were questions of eyi- 
dence, and we think what was said in those 
cases on this subject is particularly applica- 
ble to this case. Now, the only testimony 
before us which can properly be resorted 
to, to proye illegitimacy, is that of the plain- 
tiff Garlotta Walshe, which, as we haye 
seen, is Inadmissible for that purpose. At 
the most, her testimony may be offered to 
show she was untrue to her husband. 1 
Bish. Mar. & Dly. And so, also, as to the 
declarations and letters of Dayid Walshe 
which appear to have been offered to prove 
acknowledgment of the children. Neither 
will be admissible to show the husband is 
not the father, if he had or could have had 
access, as indicated in Hargrave y. Har- 
graye, supra; and that he could have had 
access, we think, is clearly shown in this 
case, for the separation did not occur until 
several years after the birth of the youngest 
child. But the testimony of Carlotta Walshe, 
as well as that of the adulterer, if he were 
alive, would be inadmissible to show bas- 
tardy, and equally so his declarations, be- 
cause they are both estopped to swear to a 
state of facts in ccmflict and inconsistent 
with the proceedings for divorce, and for 
change of name of her three younger chil- 
dren. She will not be allowed now to come 
into court, and recklessly contradict what 
she alleged in the one and swore to in the 
other. Edes v^ Garey, 46 Md. 41; Hall v. . 
McCann, 51 Md. 351; Railroad Co. y. How- 
ard, 13 How. 335. And it appearing that he 
was the instigator of both proceedings, and 
in a position to know the truth, the estoppel 
should work equally against him, his declar- 
ations and his letters. 

In the supplemental brief on the part of 
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the alleged chndren of Walsbe, filed a few 
days ago, it la anggested that the objectiona 
now relied on In thla court to moat of the 
testimony are not covered by the ezceptlcma 
filed by the appellants below, and Darid J. 
Walshe is spoken of aa a witness whose 
testimony was objected to below only on the 
ground of estoppeL It should, howerer, be 
observed that he la not a witness. His 
declarations, verbal and written, were of- 
fered, and the testimony of all the witnesses 
who testified to the former, aa well aa the 
latter, which were offered in evidence^ all 
of which waa offered to show recognition of 
the childr^i, waa excepted to on the ground 
of estoppel. And, while it may be that the 
estoppel of the divorce and other proceedings 
may not go to the extent urged by the ap- 
pellants, yet, aa we have already said, both 
David J. Walshe, If living, would be, and 
Cariotta Walshe la, thereby estopped to take 
positions inconsistent therewith. And we 
think the exceptions on the ground of estop- 
pel, filed below, fairly cover the additional 
grounda of estoppel urged in this court; for 
while it is required that every exception, in 
order to be availed of in thUt court, must be 
reduced to writing, and filed in the court 
below at least before the hearing there be- 
gins, yet it la not necessary to set forth all 
the reasons and grounda on which such ax* 
ceptiona are baaed. 

But wo think it unnecessary to prolong 
thla discussion. It la conceded the excep- 
tions filed below cover the testimony of 
Garlotta Walaho aa to nonaccess, and, hay* 



Ing sustained tiho exceptfon based on this ob- 
JectloQ, hor testimony aa to any collateral 
fact for the purpose of proving nonaccess 
would alao be inadmis8ibl& Wrightman, 
Har. ft Leg. 1441. And it must be remem- 
bered that we have been considering wluut is 
the true rule by which to measure the 
amount and character of evidence required 
to prove the child of a married woman to 
be a bastard, which chUd la bom while the 
mother la living in lawful wedlock with her 
husband. And although, in this particular 
case^ the woman herself and her children, 
the youngest of whom Is 24 years old, are 
trying to establish the Illegitimacy of the 
children, and for that purpose are asking us 
to destroy or weaken thla rule, which the 
experience of many years and the wisdom 
ot eminent Judges have sanctioned, we must 
remember that such poslticm Is seldom occu- 
pied by either the mother or her offspring. 
She and they are more frequently interested 
in guarding and enforcing the rule which 
protects the rights of legitimate rather than 
the rights of illegitimate children. We feel 
bound to say, however, that, if all the testi- 
mony we have thus exduded were properly 
before us, we could not, while giving full 
force and effect to the legal presumption of 
legitimacy, and in the absence of that strong, 
distinct, satisfactory, and c<»icluslve testi- 
mony required to ov^come that presump- 
tion, do otherwise than reverse the pro forma 
order appealed frooL Order reversed, and 
cause remanded; costs to be paid out of the 
fond in hand oi the trusteesL 
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WILLIAMS T. KIMBALL. 

(16 South. 783, 35 Fla. 49.) 

Supreme Ooort of Florida. Feb. 6, 1895. 

Appeal from clrcnlt court Daral county; 
W. B. Young, Jndge. 

Ejectment by Mark Williams against Adol- 
phus Kimball. Judgment for defendant, and 
plaintiff appeals. Affirmed. 

Cooper & Cooper, for appellant M. C. Jor- 
dan and R. B. Archibald, for appellor 

LIDDON, J. Diana Landsbury (sometimes 
called In the record Diana Landsbury Kim- 
ball), a negro woman, who was bom a 
slave, died in Duval county, Fla., on the 23d 
day of November, 1885, seised in fee simple 
of a tract of land situated in *said county. 
The case below was an action of ejectment 
brought by the appellant against the appel- 
lee, who Is in the possession of the property, 
claiming as the husband and heir at law of 
said Diana, who left no children surviving 
her. The judgment was for defendant 

The validity of the title of the defendant Is 
attacked upon the ground that he Is not the 
lawful hust)and and heir of the deceased 
Diana. In actions of ejectment the plaintiff 
must recover upon the strength of his own 
title, and not upon the weakness of the title 
of his adversary. In view of the conclusion 
that we have reached, that the plaintiff has 
shown no right of recovery, it is unnecessary 
to pass upon the title of the defendant The 
deceased had no living relatives except the 
appellant, Williams. Williams claimed to be 
a brother of Polly Page, the mother of said 
Diaoa. Both the appellant and Polly Page 
were bom slaves,— of the same slave father 
and mother. Whether they were the chil- 
dren of a customary slave marriage, or some 
other cohabitation, does not appear from the 
record; but the said slave marriage or co- 
habitation, whichever it was, terminated be- 
fore the emancipation of the parties thereto. 
The only question necessary to be consid- 
ered is the inhe^table capacity of the appel- 
lant who (the land being held adversely) has 
made a quitclaim deed of the property to 
John Wallace, for whose use he brings suit 
The question of the inheritable capacity of 
persons bom of slave marriages is one upon 
which there has been considerable diversity 
of opinion. In this state it has been settled 
for years that the offspring of such mar- 
riages, which have never been recognized by 
the parties thereto after they became free 
persons, and capable of making such con- 
tracts of marriage, have no inheritable blood; 
they cannot inherit property acquired by 
their ancestors after emancipation. Daniel 
V. Sams, 17 Fla. 487. It is contended, how- 
ever, that the plaintiff, Williams, is, and has 
always been, a resident of the state of 
Georgia; that by an act of that state he has 
been legitimated; and that thus being legit- 
imate in Georgia, he has a status established 



by law which makes him legitimate in every 
other state and country. The effect of this 
contention would be that the capacity of a 
person to inherit real estate in this state 
would depend, not upon our laws, but upon 
the varying statutes of perhaps a hundred 
or more different states or countries in which 
the claimants of the estate might reside. In 
such a state of the law, one a resident citizen 
of the state would be excluded as an heir, 
but would be entitled to share in the estate 
if he accidentally lived over the border line 
of an adjoining state. This contention of 
the appellant cannot be sustained. By the 
common law, which is law with us, all ques- 
tions of the distribution and descent of real 
estate must be determined by the law of the 
jurisdiction in which the property is situat- 
ed. Speaking upon this subject. Story, (3onfl. 
Laws, § 483, says: "♦   The descent 
and heirship of real estate are exclusively 
governed by the law of the country within 
which it is actually situate. No person can 
take, except those who are recognized as 
legitimate heirs by the laws of that country, 
and they take In the proportions and the or- 
der which those laws prescribe This is the 
indisputable doctrine of the common law." 
Such is even the more prevalent view among 
the law writers of those countries where the 
common law does not prevail. "Foreign ju- 
rists generally, although not universally, 
maintain the same doctrine, and accordingly 
hold that in cases of succession ab intestato, 
we are to ascertain the persons who are to 
take the inheritance by the lex loci rei sitae, 
whether the question respects legitimacy, or 
primogeniture, or right of representation, or 
proximity of blood, or next of kin.'* Id. S 
484a. Among a great mass of authorities 
which sustain the propositions quoted from 
Story are Boyce v. City of St Louis, 29 Barb. 
650; Dawes v. Boylston, 9 Mass. 837; Bry- 
an V. Moore, 11 Mart (La.) 26, and authori- 
ties cited in note; 8 Am. & Rug. Bnc Law, 
566; Abston v. Abston, 15 La. Ann. 137; 
Potter V. Titcomb, 22 Me. 300; Elliott v. Lord 
Minto, Madd. & Gel. 16; Chapman v. Robert- 
son, 6 Paige, 627. 

Being convinced that a Georgia statute 
not in harmony with our system, upon the 
capacity of persons to inherit real estate, 
could not prevail here, we have not attempt- 
ed to interpret or construe the same. It 
cannot be denied that a number of decisions 
can be found upholding the proposition that 
persons made legitimate by the laws of one 
state are legitimate everywhere^ We have 
taken great pains to examine a number of 
these decisions. They mostly apply to resi- 
dents of the states in which suits are 
brought, who, before their removal thereto, 
have been legitimated in other states. Some 
proceed upon statutory grounds. Some ex- 
pressly repudiate the common law and an- 
cient English statutory doctrine. Before the 
parliament of Merton, In the twentieth year 
of Henry III., A. D. 1235, it had been the 
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law of Bngland, with respect to the descent 
of land, that the son must be born after the 
actual marriage of his father and mother. 
This rule was framed for the express pur- 
pose of excluding in the descent of land in 
England the application of the rule of the 
civil and canon law, by which the subse- 
quent marriage of the parents was held to 
make the son bom before marriage le- 
gitimate. At the parliament of Merton the 
clergy proposed to change the law so that 
antenati legitimated by the marriage of 
their parents might inherit, but the barons 
refused to change the law of the realm. 
Therefore, the statute of Merton, instead of 
being a new enactment upon the subject, 
was a legislative declaration of an ancient 
law. It has been declared to be in force in 
England, by the British house of lords, as 
late as 1839. Blrtwhistle v. VardiU, 7 CIl k 
& F. 895, 6 Bing. N. C. 885. It is now, 
by adoption, the law in this state (page 708, 
§ 7, McClel. Dig.); and, with the statutory 
exceptions hereinafter noted, those only 
possess heritable blood who are bom in law- 
ful wedlock, or in a competent time after its 
termination. It has been held that legltimar 
tion in a foreign country does not make law- 
ful heirs, in other countries, where the com- 
mon law or the statute of Merton is now 
in force, of those who were bom out of law- 
ful marriage. So far as the law of de- 
scents is concerned, the lex loci rei sitae 
must prevail, and the different states of this 
Union are foreign countries to each other. 
In the case of Birtwhlstle v. Vardill, supra, 
it was decided that a child bom in Scotland 
before the marriage of his parents, but who 
was legitimated by their subsequent mar- 
riage, according to the laws of that country, 
could not inherit lands In England. In 
Lingen v. Lingen, 45 Ala. 410, it was held that 
a bastard child conceived in Alabama, but 
bom in France, and legitimated by an ao- 
Imowledgment of the father in due form of 
law, according to the laws of that country, 
was not a lawful heir to real estate in Ala- 
bama. In Smith V. Derr*s Adm'rs, 34 Pa. 
St 126, under the authority of Birtwhistle 
V. VardiU, 5 Barn. & C. 438, and same case 
on appeal to the house of lords, cited above, 
it was held that a bastard child duly legiti- 
mated by a decree of a circuit court of Ten- 
nessee, according to the laws of that state, 
was not thereby rendered capable of inher- 
iting land in Pennsylvania. Later decisions 
in Pennsylvania are to different effect, but 
they are placed upon the express ground 
that the statute of Merton has been abolish- 
ed in that state since the decision in Smith 
V. Dorr's Adm'rs. 

The status of negroes born in marriages 
terminating before the general emancipation 
of the slaves in the Southern states is a 
peculiar one. To some extent the right of 
marriage was recognized among them. It 
is a part of the history of the extinct insti- 
tution of slavery in the Southern states that 



these slave marriages were often had with 
the approbation of the owners of the slaves; 
that the marriage ceremonies were publicly 
ceiebrated, often by the ministers of the 
gospel, and were sanctioned by the churches 
of the country. The subsequent cohabita- 
tion of the parties was never regarded as 
illicit or immoral, but as perfectly right and 
proper, and it was regarded as a wicked 
thing for either party to be unfaithful to the 
marriage vow. The children bom of such 
marriages were regarded as standing upon 
a different plane to those slave children who 
were bastards, pure and simple. These 
views prevailed from regarding marriage as 
a Divine institution, and not from looldng 
upon it from the standpoint of the law, 
which has concern with it only as a civil 
contract. The progeny of such marriages, 
while, perhaps, from a liberal point of view, 
they are not bastards, are yet, so far as 
want of inheritable blood is concerned, placed 
in the same category as bastards. It is 
therefore, we think, entirely right and prop- 
er to give the appellant the benefit of any 
statute changing the ancient statute of Mer- 
ton by adding to the inheritable capacity of 
bastards. The appellant not claiming to 
have been legitimated by a subsequent mar- 
riage of his parents, in accordance with the 
statute of 1828 (McOlel. Dig. p. 127, § 5), the 
only change in our law which affects his 
claim is the act of 1829 (McGlel. Dig. p. 
470, § 8), and is as follows: "♦ • • Bas- 
tards, also, shall be capable of inheriting or 
of transmitting inheritance^ on the part of 
their moth», in like manner as if they had 
been lawfully begotten of such mother." 
In the present case the estate never vested 
! in the appellant's mother. She died, it ap- 
pears, before the abolition of slavery. Nei- 
ther did it vest in Polly Page, the mother 
of the intestate, and sister of appellant. 
She (Polly Page) died some years before 
the intestate. 

The appellant claims to inherit by de- 
scent from his niece. The question present- 
ed is, does the act under consideration legiti- 
mate the appellant in all respects, so far as 
the kindred of his mother is concerned, and 
can he take by inheritance from collateral 
kindred upon his mother's side? We think 
not The construction given generally by 
the courts to acts of this khid has been 
a strict one. In such cases it has been held 
that a bastard might inherit from his moth- 
er, or his mother from him; but there the 
inheritable blood became dammed up in his 
veins, and its current could flow no further. 
It did not extend to collateral kindred. The 
very language of the statute of this state has 
been construed by the supreme court of the 
United States in the case of Stevenson's 
Heirs V. Sulllvant, 5 Wheat 207, text 260. 
The court, upon this subject, says: "The 
eighth section of the law of descents, under 
which this question arises, is as follows: 
•« * * Bastards, also, . all be capable 
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of Inberiting or of transmitting inheritance, 
OB the part of their mother, in like manner 
as if they had been lawfully begotten of 
such mother.' In the construction of this 
section, it is never to be lost sight of that 
the appellants are to be considered as bas- 
tards, liable to all the disabilities to which 
the common law subjects them as such, ex- 
cept those from which the section itself ex- 
empts them. Though illegitimate, they may 
inherit and transmit inheritance, on the part 
of the mother, in like manner as if they had 
been lawfully begotten of the mother. What 
is the legal exposition of these expressions? 
We understand it to be that they shall 
have a capacity to take real property by 
descent immediately or through their moth- 
er, in the ascending line, and transmit the 
same to their line, as descendants, in like 
manner as if they were legitimate. This is 
uniformly the meaning of the expression, 
*on the part of the mother or father,' when 
used in reference to the course of descent of 
real property in the paternal or maternal 
line As bastards, they were incapable of 
inheriting the estate of their mother, not- 
withstanding they were the innocent off- 
spring of her incontinence, and were there- 
fore, in the view of the legislature, and con- 
sonant to the feelings of nature, justly enti- 
tled to be; provided for out of such property 
as she might leave undisposed of at her 
death, or which -would have vested in her, 
as heir to any of her ancestors, had she lived 
to take as such. The current of inheritable 
blood was stopped in its passage from and 
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through the mother, so as to prevent the 
descent of the mother's property and of 
the property of her ancestors either to her 
own illegitimate children, or to their legiti- 
mate offspring. The object of the legisla- 
ture would seem to have been to remove this 
impediment to the transmission of inherita- 
ble blood from the bastard, in the descend- 
ing line, and to give him a capacity to inher- 
it in the ascending line, and through his 
mother. But although her bastard children 
are, in these respects, quasi legitimate, they 
are nevertheless, in all others, bastards, and 
as such they have and can have neither 
father, brothers, nor sisters. They cannot, 
therefore, inherit from Richard Stevenson, 
because, in contemplation of law, he is not 
their brother; and, even If he were their 
brother, they would not inherit their estate 
under this section, on the part of their moth- 
er, but directly from Richard, the descent 
from brother to brother being immediate. 
Upon no principle, therefore, can this sec- 
tion help the appellants' case. His estate 
never vested in the mother, so as for her 
bastard children to inherit from her, nor did 
it pass through her, in the coiirse of descent, 
to the bastard children." To the same ef- 
fect are Jackson v. Jackson, 78 Ky. 390; 
Curtisv. Hewins, 11 Mete. (Mass.) 294; Pratt 
V. Atwood, 108 Mass. 40; Haraden v. Larra- 
bee, 113 Mass. 430. Gonsiderhig the appel- 
lant as a bastard, he is not able, by our 
statute, to take the estate sued for. 

The Judgment of the court below is af- 
firmed. 
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MORAX ▼. STEWART. 

(26 S. W. 062. 122 Mo. 295.) 

Supreme Court of Mlasoari, Dirision Na 1L 

May 28, 1894. 

Appeal from circuit court, Andrew county; 
0. A. Anthony, Judge. 

Action by Angle Moran against Samuel 
Stewart From a Judgment for defendant 
plaintiff appeals. Afirmed. 

Darid Rea and Jas. F. Pitt for appellant 
P. Mercer, Booher & Williams, and J. A. 
Sanders, for respondent 

BLACK, O. X On the 17th April, 1869, 
David Moran and his wife, Catharine Mo- 
ran,^ by deed duly executed, acknowledged, 
and recorded, adopted the defendant Samuel 
Stewart as their child and heir. Catharine 
Moran died, leaving her husband surviving. 
Thereafter, and on the 5th February, 1891, 
he and the plaintiff In this suit were mar^ 
ried. He died testate on the 13th March, 
1892, having devised the 400 acres of land 
now In question to Samuel Stewart, his 
adopted son. On the 8th September, 1892, 
the plaintiff signed, acknowledged, and re- 
corded her election to take one-half of the 
real and personal estate of deceased in Ueu 
of dower. She then brought this suit for 
the partition of the 400 acres, basing her 
claim to the one-half on the theory that her 
husband died "without any child or descend- 
ant in being capable of Inheriting," within 
the meaning of Rev. St 1889, f 4518. Sec^ 
tion 4513, being the first section of the dow- 
er act, provides that ''every widow shall be 
endowed of the third part of all lands where- 
of her husband or other person to his use, 
died seized of an estate of inheritance," to 
hold and enjoy during her natural life. Sec- 
tion 4518: "When the husband shall die 
without any child or other descendants In 
being, capable of inheriting, his widow shall 
be entitled: First • • •; second, to one- 
half of the real and personal estate belong- 
ing to the husband at the time of his death, 
absolutely, subject to the payment of the 
husband's debts." Section 4520: ''When 
the husband shall die without a child or 
other descendant living, capable of inherit- 
ing, the. widow shall have her election to 
take her dower, as provided In section 4513, 
discharged of debts, or the provisions of sec- 
tion 4518, as therein provided." 

Now, the first section of the act concern- 
ing the adoption of children provides that 
"if any person in this state shall desire to 
adopt any child or children as his or her 
heir or devisee. It shall be lawful for such 
person to do the same by deed, which deed 
shall be executed, acknowledged and record- 
ed in the county of the residence of the per- 
son executing the same, as In the case of 
conveyances of real estate." This section. 
It will be seen, speaks of adopting a child 
as heir or devisee. It Is difficult to see 
what the legislature meant by the use of the 
word "devisee." One thing is certain, and 



that is this: that the deed of adoption can- 
not operate aa, and perform the functions 
of, a wilL The adopting parent may dis- 
pose of his property by last will, the same as 
if the adopted child had been his child born 
in wedloc]£. Much carelessness and want of 
precision is disclosed in this and other sec- 
tions of the same act, and it is quite evi- 
dent that the word was not used in its legal 
sense. We think it may be disregarded with- 
out changing in the least the force, effect 
and meaning of the statute. This and other 
sections of the statute concerning the adop- 
tion of children have been before this court 
directly and Indirectly, on several occasions. 
Relnders v. Koppemann, 68 Mo. 482; Id.« 
94 Mo. 338. 7 S. W. 288; Sharkey v. McDer- 
mott 91 Mo. 647, 4 S. W. 107; Davis v. Hen- 
dricks, 99 Mo. 478, 12 S. W. 887; Fosbur«h 
V. Rogers, 114 Mo. 122, 21 S. W. 82. The 
conclusion to be drawn from these cases, so 
far as they bear upon the question in hand, 
is this: The husband or wife, or both, may 
adopt a child as his, her, or their heir; and 
the adopted child will inherit from the 
adopting parent or parents, the same as if 
bom of such adopting parent or parents in 
wedlock. For all the purposes of inherit- 
ing from the adopting parent the adopted 
child becomes and is the lawful child of 
such adopting parent The adopted child 
of the husband is a "child," within the mean- 
ing of section 4518, before set out The de- 
fendant Samuel Stewart was therefore the 
child of David Moran, within the meaning 
of that section. But it is said that this con- 
clusion cannot be the correct one, because 
It defeats the widow of dower rights con- 
ferred upon her by the dower act We see 
no force whatever In this contention. Sec- 
tion 4513 gives her dower of one-thhrd for 
life. Under certain circumstances, she may 
elect to take under that section, or to take 
one-half of the property, real and personal, 
subject to the payment of debts, under sec- 
tion 4518. The circumstances under which 
a widow has the right to elect did not ex- 
ist in this case, because David Moran died 
leaving a child capable of inheriting from 
him. It is therefore perfectly clear that the 
plaintiff was not and is not entitled to the 
one-half of the lands in suit So the trial 
court held, and its judgment is affirmed. 

The defendant set up an alleged marriage 
contract between David Moran and the 
plaintiff, claiming that she thereby received 
certain real estate, by way of jointure, as 
a provision for her support in full discharge 
of dower in the real estate of her intended 
husband. The plaintiff contends that this 
contract, though signed, was never deliver- 
ed, and, if delivered, it does not bar do^w^er. 
These questions were not considered by the 
trial court and are not considered here; for 
the conclusion before reached leads to an af- 
firmance, no matter what our views may be 
as to these questions concerning the aUe^ed 
marriage contract The judgment la af- 
firmed. All concur. 
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GORDON V. POTTER, 

ai Vt 348.) 

Supreme Coort of Yermont. Windsor. Feb. 

Term. 1846. 

Book account. Judgment was rendered 
against the defendant by default, and an audi- 
tor was appointed, who reported, in substance. 
as follows. The plaintiff presented an account 
against the defendant for cloth and trimmings 
for a suit of clothes, delivered by him, in June, 
1841, to Augustus Potter, the minor son of the 
defendant. At the time of the sale the son was 
at work by the month for one Russell, in 
Shrewsbury, by permission of the defendant, — 
who resided in Plymouth. The plaintiff, be- 
fore the sale, knew where the defendant re- 
sided, and was informed by Russell that he was 
to fnmish the son with some clothing, when 
the time was out for which he was to work, 
which would be the first of October following, 
and that, if he. plaintiff, sold the clothing to 
the son, he could not pay him for them before 
the first of October. It appeared that the de- 
fendant told his son, in the spring, to go out to 
work, and that in the fall he would get him 
Bome winter clothes; and it did not appear that 
he refused to get the clothes for his son, but 
that be neglected to do so. It farther appeared 
that the defendant knew of the purchase made 
of the plaintiff by the son, and that he fur- 
nished to the son one dollar in money, with 
which to pay for making up the clothes, and 
gave him apart of his earnings, and that he per- 
mitted the son to wear out the clothes. The 
county court rendered judgment for the de- 
fendant, upon the report; to which decision 
the plaintiff excepted. 

8. FuUam. for plaintiff. T. Hutchinson, for 
defendant* 

REDFIELD, J. Th^s case presents the ques- 
tion, how far a parent is liable for necessaries 
furnished to his minor child. The report of 
the auditor, which is the basis of the judgment 
below, which we are now revising, seems to 
leave the case defective in many particulars, 
as against the father. It does not appear, ex- 
cept by way of inference, that the articles 
charged were furnished upon the credit of the 
father, or, in other words, that the plaintiff, at 
the time they were delivered to the son, expect- 
ed the father to pay for them. And I take it 
to be well settled law, that, if one trades with 
the son, and gives credit to him alone, know- 
ing all the facts in the case, he can never, after 
that, sustain an action against the father for 
articles thus delivered. And this is upon the 
ground, that, if one trade with the agent, and 
give credit to him personally, knowing of his 
agency, the principal is not liable. 

But there is one defect in the case, which we 
think must clearly, and indisputably, preclude 
any recovery against the father. It aoes not 
appear that the father ever gave the son any 
authority, either expressly, or by implication, i 
to pledge his credit for the articles ; but the con- j 
trarv. And unless the father can be made lia- i 
ble for necessaries, for his infant child, against j 
hia own will, then, in this case, the plaintiff 
must fail to recover. I know there are some 
cases, and dicta of Judges, or of elementary 
writers, which seem to Justify the conclusion, 
that the parent may be made liable for neces- 
saries for his child, even against his own will. 
But an examination of all the cases upon this 



subject will not Justify any such conclusion. 

Chancellor Kent (2 Com. 191.)8av8. "Dur- 
*851 ing the minor*ity of the child t^e parent 

is absolutely bound to provide reasonably 
for its maintenance and education, and he may 
be sued for necessaries furnished, and school- 
ing given to a child, under just and reasonable 
circumstances." Ch. J. Swift (1 Dig. 41,) uses 
much the same language. None of the cases 
referred to by these writers Justify the language 
used. Van Valkinburgh ▼. Watson (18 Johns. 
480,) is relied upon by both these writers to sus- 
tain their position. But the decision in that 
case was in favor of the father. The court say, 
indeed, that, had he absolutely refused to fur- 
nish necessaries to his minor child, he might be 
made liable for them, when furnished by a 
stranger. But the decision involved no such 
question, and called for>no such declaration. 
Chancellor Kent refers to Stanton v. Willson, 
(8 Day 37,) which, although a Connecticut case, 
is not adverted to by Ch. J. Swift; from which 
we conclude he did not esteem it in point. The 
rule laid down in this last case is broad enough 
to make the father liable, against his will. 
** When an infant child elopes (?) from his father 
fdt fear of personal violence and abuse, and 
cannot with safety live with him. the father is 
liable for necessarv support and education, fur- 
nished to such child by a stranger. ** But the 
case before the court was, where the necessa- 
ries had been furnished to the child by consent 
of the legally constituted guardian, the mother, 
after a divorce a vinculo. Chancellor Kent al- 
so refers to Simpson v. Robertson, (1 Esp. Cas. 
17.) But this case merely decides, that the 
father is not liable for articles of clothing fur- 
nished to the son by a tailor. '*who colludes 
with the son, and furnishes him with clothing 
to an extravagant degree. " Ford v. Fothergifi 
(lb. 211) is also referred to by Chancellor Kelit. 
But this was a case against the son, and the 
only question moved in the case was. as to the 
extent of the liability of an infant for necessa- 
ries. Stone y. Carr (8 Esp. Cas. 1.) is likewise 
referred to bv Chancellor Kent This case only 
determines the extent of one's liabilitv for nec- 
essaries furnished to his wife's children, by a 
former husband, when they form a portion of 
his family. No other authorities are referred 
to, and it is presumed none other exist, or they 
would not have been overlooked by such an in- 
defatigable reviser as the learned Chancellor, 
whose opinions are, in our American courts, 
deemed law, and are sought with almost equal 
avidity by the proprietors of railroads, and by 

the impeachers of presidents. But. not- 
*853 with*standing the usual accuracy of the 

learned commentators referred to, it 
needs no farther argument to show, that their 
opinion, on this point, is without the support of 
any decided case. 

An examination of the English cases, apon 
this point, will show, that the parent cannot 
be made liable for necessaries, furnished to his 
child, without his consent, either express, or 
implied. The case of Bainbridge v. Pickering 
(2 W. Black. 1825,) is the same, almost, as that 
already quoted from 18 Johns. 480. But the 
opinion of the court shows more the sense of 
the English courts upon the important matter 
of family government. Gould, J.« says, "No 
man shall take upon bim to dictate to a parent, 
what clothing the child shall wear, at what 
time they shall be purchased, or of whom. All 
that must be left to the discretion of the father 
and mother. " In the case of Baker v. Keen, 3 
Eng. C. L. 505, [2 Stark. R. 501,1 which was 
tried before the late Lord Tenterden, then Ch. 
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J. Abbott, it was held» that, when a minor "or- 
ders articles, which are necessary to his con- 
dition in life, it is a question for the jury, un- 
der all the circumstances in the case, whether 
they can infer an authority f^ven to that e£fect 
by the father. " The Lord Chief Justice says. 
"A father would not be bound by the contract 
of his son, unless either an actual authority 
were proved, or circumstances appeared from 
which such an authority might be implied." 
In Fluck v. Tollemache, 12 Kng. C. L. 15. [1 
Car. & P. 5,] it is held, that a ^father is not 
bound to pay for clothing furnished to his son, 
without some contract, express, or implied on 
his part, to do so. " Borrough, J. . says, ** An ac- 
tion can only be maintained against a person for 
clothes, supplied to his son, either when he has 
ordered such clothes, and contracted to pay for 
them, or when they have been at first supplied 
without his knowledge, and he has adopted the 
contract afterwards.^ Rolfe v. Abbott is to 
the same point; 25 Eng. C. L. 486, [6 Car. A P. 
286.] Baron Qurney told the Jury, tnat, *to 
charge the father, it is essential that the goods 
should have been supplied with his assent, or 
by his authority. " In Law v. Wilkin. 88 Eng. 
a L. 878. [6 Adol. & El. 718] the same rule is 
confirmed, although a new trial is there grant- 
ed, upon the ground that the case should have 
been submitted to the jury. From which we con- 
clude such is the acknowledged rule of law in 
Westminster Hall, or so many of the Judges 
would not be found so unanimous in de- 
daring *it. And it is obvious, that it ^^SSS 
makes no provision for strangers to fur- 
nish children with necessaries, against the will 
of parents, even in extreme cases. For if it 
can be done in extreme cases, it can in every 
case, where the neicessity exists; and the right 
of a parent to control nis own cliild will de- 
pend altojB^ether upon his furnishing neces- 
saries, suitable to the varying taste of the 
times. There is no stopping-place short of 
this, if any interference whatever is allowed. 
If the parent abandons the child to destitution, 
the public authorities may interfere, and. in 
the mode pointed out by statute, compel a 
proper maintenance. But this, according to 
the English common law, which prevails in 
this state, is not the right of every intermed- 
dling stranger. 

The following English cases serve to show 
still more clearly, the opinion entertained there 
upon this subject, than the earlier cases. Black- 
burn V. Mackey 1 Car. & P. 1, [12 Eng. C. L. 
18,] decides that "a father is not liable for 
clothes furnished to his son, though underage, 
without some proof of a contract on his part, 
either express or implied. " The proof in that 
case was, that the son was in want of clothes, 
and his father did not furnish him with any. or 
with monev, and he obtained them of the 
plaintiff. Abbott, Ch. J., says. "The question 
deeplv affects society; for if persons in trade 
are allowed to trust young men, and compel 
their fathers to pay them, any man, who had a 
family, might be ruined. A father is not bound 
to pay for articles ordered by his son, unless 
the father gives some authority, express, or im- 
plied. " In Seaborne v. Maddy, 9 Car. & P, 
497. [88 Eng. Com. L. 294,] it is decided, that 
"no one ii bound to pay another for maintain* 



ing his children, unless he has entered into 
some contract to do so. Every man is to main- 
tain his own children, as he himself shall think 
proper, and it requires a contract to enable an- 
other person to do so. and charge him for it in 
an action." This was as late as 1840, before 
Mr. Baron Parke. In a note to this case. I find 
a report of the case of Mortimore v. Wright, 
from the London Law Journal, vol. 9. Excheq., 
p. 158. in which it was decided. In the ex- 
chequer chamber, upon writ of error, that a 
father is not liable lor debts incurred by his 
son, while under age, unless he has given an 
authority to the son to incur them, or has con- 
tracted to pay them: and that the moral obli- 
gation he is under to support his children 
^*854 infers no such liability. In that case *Lord 
Abinger, Ch. B., said, "In point of law, 
a father, who gives no authority and enters in- 
to no contract, is not liable for goods supplied 
to his son. any more than an uncle, a brother, 
or a stranger, would be. The mere moral obli- 
gation upon a father to maintain his child 
(which I by no means deny.) affords no infer- 
ence of a promise to do so. In order to bind a 
father for adebt incurred by his son, you must 
prove that he has contracted to be bound, in 
the same manner you would prove such a con- 
tract against any other person; and it ought 
not to be left to Juries to make the law in each 
particular case, according to their own feelings 
or prejudices." Baron rarke says, "It is a 
clear principle, that a father is not under any 
legal obligation to pay his son's debts, unless 
he has contracted so to do. except, perhaps, 
under the 43 Eliz.. under which he may, under 
certain circumstances, be compelled to support 
his children according tahis abilitjr. A mere 
moral obligation can impose upon him no such 
legal liability." 

in this case all the former cases are elabo- 
rately reviewed, and many of them Ijmited and 
qualified, and the foregoing may be considered 
the settled law in Westminster Hall, so late as 
1840. It need not be remarked how precisely 
it corresponds with the view we had taken of 
what the law was, and what it should be. The 
laws are made and administered by young men 
far more in this country than in England, but 
it is to be hoped that will not induce us to de- 
part from so salutary a rule of law, as that giv- 
ing the father the control of his own household 
and property. There is full enough disposi- 
tion of late to subject fathers to the caprices, 
or the excesses and extravagance, if not the 
domination, of thoughtless and heartless sons, 
in concurrence with others, who subsist by de- 
luding and destroying sons, who might other- 
wise be sober and decent. One could hardly 
desire to see the tendencies in that direction in- 
creased. A father, who supports his family, 
ought, it would seem, to be consulted as to the 
mode in which it shall be done; and, if he will 
not support them, "being of ability," the stat- 
ute points out the remedy the same in this 
state as in England. I know the law is dif- 
ferent as to the wife, and there are substantial 
reasons why it should be. She may always 
buy necessaries on her husband's credit, if he 
turn her off, without her fault, or refuse to find 
her a suitable maintenance at home. Judg^ 
ment affirmed. 
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FYATT et al. t. PYATT. 

(18 Atl. 1048, 46 N. J. Eq. 285.) 

Court of BIrrora and Appeals of New Jersey. 

S^b. 6, 1^0. 

Appeal from prerogative court; Mc6ill» 
Ordinary. See 15 Atl. Rep. 421. 

Mr. nice and A. H. Strong, for appellants. 
Mr. Adrian^ for respondent. 

DIXON, J. In April, 1887, the appellant 
Mary N. Pyatt was cit«d to accounc l)etore 
the orphans' court of Middlesex county as 
guardian of her daughter Mary E. Pyatt, and 
forthwith filed lier account, ciiarging herself 
with $435.78 received in December. 1878, 
and various small sums of interest, amount- 
ing to 8101.54, received subsequently, and 
praying allowance for $2,093.23, of which 
^1,872 was for board and maintenance of the 
ward from January 1, 1875, to December 31, 
188ti, at $3 per week. On exceptions filed 
by the ward, testimony was taken, the guard- 
ian being the only witness examined, and 
thereupon the orphans' court allowed the ac- 
count as presented. On appeal to the prerog- 
ative court, the ordinary disallowed all the 
credits claimed, and the guardian has now 
brought his decree to this court for review. 

The facts proven areas follows: Samuel L. 
Pyatt died intestate, January 11, 1868, seised 
of his homestead farm, and possessed of some 
personalty, leaving his widow, the appellant, 
and four young children, of whom the re- 
spondent is the oldest. Letters of adminis- 
Uation were granted to the widow and her 
father, and the widow and children continued 
to reside upon the homestead farm as one 
family, no dower being set off to her. On 
August 18, 1874, the widow was appointed 
guardian of each of her children, and in De- 
cember, 1874, she came into possession of her 
wards' distributive shares in their father's 
personal estate. The share of the respondent 
was $435.78. The guardian used the funds 
of her children in supporting them as mem- 
bers of her household, and, when these were 
exhausted, borrowed from her father, who 
was also surety on her guardianship bonds. 
She kept no account of her expenditures, and 
does not attempt to specify those made on 
behalf of each individual child. She swears, 
however, that the charge of three dollars per 
week for the board and maintenance of the 
respondent is fair and reasonable, and that 
all the moneys received by her as guardian 
had been actually expended by her in main- 
taining her daughter. These statements are 
uncontradicted, and there is no ground for 
doubting their truth. 

The ordinary rejected the allowance claim- 
ed for the support of the ward during her 
minority, which ended October 5, 1876, be- 
cause he drew from the circumstances an in- 
ference that the guardian was supporting the 
Ward as a member of her family, without ex- 
pecting compensation therefor. But we deem 
that inference unwarranted. The actunl use 



of the very moneys in her hands as guardiaD» 
to purch:ise the necessaries of life for the 
children, shows unmistakably that she was not 
intending to support them at her own ex- 
pense. Indeed, she seems not to 'have had 
any other resources for their maintenance. 
As a general rule, a widow is not bound to 
support her minor children out of her own 
property, if tliey liave means of their own, 
(2 Kent, Gomm. 190,) and she is entitled to a 
complete indemnity out of their estateforthe 
money expended by her on their maintenance, 
within proper limits, (Bruin v. Knott, 1 Phil. 
Ch. 571; In re Bostwick, 4 Johns. Ch. 104.) 
It necessarily follows that when she has cast 
upon her, as their guardian, the duty of 
maintaining them, and has actually used 
their money for that purpose, she must be 
considered to have meant to charge their es- 
tate with their support, and all reasonable 
expenditures therefore should be allowed to 
her. The fact that the present guardian kept 
no accounts is excused by the evident imprac- 
ticability of exactly distributing among the 
several members of her family the current 
expenses of the household. If she were seek- 
ing to charge the ward with specific payments 
made on her behalf, an itemized account 
might properly be insisted on, but, the charge 
being in its nature one of estimation merely, 
it is enough if the court can see that the es- 
timate is within just bounds. This is plain. 
The charge for maintenance during the 
ward^s minority sliould be allowed. 

The cost of maintenance after majority was 
disallowed by the ordinary on the ground 
that the orphans* court had no juri^iction 
over matters occurring between the parties 
after the ward became of age. He agreed 
with the orphans' court in believing that an 
understanding existed between the mother 
and daughter that the daughter's money in 
her mother's hands was to be used in sup- 
porting the family, including the daughter, 
and that the money was so used, but he de- 
cided that the account must close at the ter- 
mination of the guardianship, and the bal- 
ance be ascertained and decreed as of that 
date. We do not concur in this view of the 
law. The orphans' court is a court of gen- 
eral jurisdiction over the subjects committed 
to its cognizance. Den v. Hammel, 18 N. J. 
Law, 73. It partakes of the powers of a 
chancery and prerogative jurisdiction, bei?ig 
instituted to remedy and supply the defe. ts 
in the powers of the prerogative court with 
regard to the accountability of executors, ad- 
ministrators, and guardians; and such con- 
struction should be given to the sUitutes es- 
tablishing and regulating its authority as, 
consistently with the obvious intentions of 
the legislature, will advance and extend their 
remedial provisions. Wood v. Tallman, 1 N. 
J. Law, 153; Seaman v. Duryea, 11 N. Y. 324 
Our present statute (Revision, p. 753, § 2) ii. 
vests the orphans' court with full power and 
authority to liear and determine all contro- 
versies respecting the allowance of the ac- 
counts of executors, administrators, guard!- 
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ans, and trustees under wills, and authorizes 
it to issue process to compel such persons to 
account for the estates in their hands. The 
court may also (section 160) compel obedience 
to its process, orders, and sentences by im- 
prisonment or distress, and (section 161) its 
decrees or orders, whereby a sum of money 
is ordered to be paid by one party to another* 
being properly recorded, have the same ]iens 
and priority as judgments of the circuit court, 
and like executions may issue thereon. This 
language, we thinlc, imports that the orphans' 
court may require executors, administrators, 
guardians, and trustees under wills to render 
accounts of the estates committed to them, 
and may ascertain the condition of the estate 
in their hands, upon such accounting, as 
fully as can the court of chancery. In the 
latter court it was decided by Vice-Chancel- 
lor Sir John Leach, and, on appeal, by Lord 
Eldon, that where a guardian, after his 
ward attains full age, and before t tie accounts 
of his receipts and payments during the mi- 
nority are settled, continues to manage the 
property at the request of the ward, it is, in 
effect, a continuance of the guardianship as 
to the property, and be roust account on the 
same principle as if they were transactions 
during the minority. In such circumstances, 
equity will enjoin the guardian from proceed- 
ing at law to recover a balance claimed to be 
due him on the transactions after his ward 
became of age, and will require him to state 
and settle the whole account in a tribunal 
having jurisdiction of the guardianship. 
Hellish V. Mellish, 1 Sim. & S. 138. Accord- 
ing to this doctrine, the accountability of a 
guardian for his ward^s estate remains the 
same after the ward^s majority as before, un- 
til he has transferred the estate to the ward, 
or until the parties themselves have agreed 
to place the guardian's responsibility on a 
different footing. The jurisdiction of the 
orphans' court embraces this entire account* 
ability. It would be a narrow, not a liberaU 
construction of the statutory terms which au- 
thorize this court to compel guardians **to 
account for the estates in their hands," to 
say that it can compel such an account only 
up to the time when the ward becomes of 
age, and that guardians must ** account for 
the estates in their hands»" so far as their 
subsequent dealings with such estates are 
concerned, in some other tribunal. 

Another consideration leads to the same 
conclusion. In Seaman v Duryea, 11 N. Y. 
324, the New York court of appeals, speak- 
ing of the jurisdiction of surrogate's courts, 
which had been granted by terms similar to 
those employed in our orphans' court acts, 
said: *'It was the intent of the legislature, 
in conferring this jurisdiction upon surro- 
gates, to provide an inexpensive and sum- 
mary process for the settlement and adjust- 
ment of the accounts of guardians, and to 
supersede the necessity of a resort to the 
court of chancery for that purpose. In other 
words, for all the purposes of settling ac- 
counts between guardians and wards, and 



finally adjudicating thereon, the surrogate's 
court was invested with all the jurisdiction 
which had before been exercised by the court 
of chancery, to be exercised, however, in the 
cases and in the manner prescribed by stat- 
ute; and, while surrogate's courts can only 
exercise the jurisdiction expressly conferred 
upon them, the statutes, being remedial and 
for the advancement of justice, should re- 
ceive a favorable construction, and such as 
will give to them the force and efficiency in- 
tended by the legislature. * * * If the 
powers of the surrogate should be restricted 
to requiring the guardian to render an ac- 
count of his doings, which may in a limited 
sense be held to be an accounting, or if it 
should be held that the surrogate is invested 
with power to examine the account rendered, 
allow and disallow items, and finally adjust 
and settle the same, and strike a t)alance, 
without power to decree the payment of such 
balance, the remedy will bome far short of 
that afforded by the court of chancery, and 
the legislature will have failed to provide the 
substitute they designed. The parties pur- 
suing will be compelled to resort to another 
court by an independent action, to obtain the 
relief which before would have been had in 
one action. * « « The accounting to 
which a guardian may be subjected, by pro- 
ceedings before the surrogate, is not only a 
statement of his receipts and disbursements, 
with the amount of the trust fund still re- 
maining in his hands, but it is, in addition to 
such account stated, a rendering and giving 
up to the party entitled of the moneys and 
property in respect to which the accounting 
party is liable. The payment is a part of the 
accounting. * * * The surrogate has 
authority to compel the guardian to account, 
which includes the payment of any sum which 
may be found in his hands, and necessarily 
implies power to mal^e the necessary order or 
decree in the premises." 

The good sense of these remarks Is con- 
spicuous, and they are as true in regard to 
our orphans' court, with its present powers, 
as to the surrogate's court in New York. A 
more restricted opinion of the jurisdiction of 
the orphans' court was expressed in Shepherd 
V. Newkirk, 20 N. J. Law, 343, 21 K. J. 
Law, 302; but that was predicted upon a lack 
of statutory authority to render effective 
judgments, and to enforce decrees, which has 
been since amply supplied. Under the exist- 
ing statutes, the court is sufficiently equipped 
to make and execute whatever decrees justice 
may dictate. Considering, then, that the 
orphans' court may require the guardian to 
pay to the ward the balance found upon the 
accounting, it would seem that such balance 
must cover all the dealings of the guai*dian 
with the estate up to the time of the account- 
ing, as well after as before the ward's major- 
ity; otherwise the guardian might be oonci- 
pelled to pay again what the ward had al- 
ready received. We therefore are of opinion, 
in the present case, that the guardian Mras 
entitled to show before the orphans* court 
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that what remained of the ward*8 estate* 
when she came of age, had sabsequently been 
expended by the guardian for the ward's 
maintenance* with her consent. Such ex- 
penditure was tantamount to payment di- 
rectly to the ward. So far, then, the decree 
of the ordinary, concerning tlie allowance 
claimed for maintenance after the ward be- 
came of age, is erroneous* and the decree of 
the orphans' court is right. But the orphans' 
court entertained jurisdiction of the charges 
made by the mother against her daughter for 
the latter's support after her majority, be- 
yond the estate in the mother's hand as guard- 
ian. This, we think, was without authority. 
When the daughter had reached full age, the 
mother, as guardian, certainly did not owe 



her the duty of support, and the obligations 
of the guardianship could relate only to the 
property remaining in the guardian's hands. 
On accounting fully for that property, the 
guardian's duties, as such, and the rights of 
the ward against her, were at an end. So, 
also, was the jurisdiction of the orplians' 
court, which could take lawful cognizance of 
those rights and duties only. Our conclusion, 
therefore, is that the decree of the ordinary, 
so far as it disallows the appellant's charge 
for board and maintenance during the minor- 
ity of the respondent, and after her majority 
up to a period when it wiU exhaust the funds 
in the hands of the guardian, sliould bd re- 
versed. In other respects it is affirmed. Be* 
versed unanimously. 
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SHOCKLET ct aL T. SHEPHERD. 

(82 AtL 173, 9 Homt 270.) 

Saperior Oonrt of Delawaie. Oct Tem, IBOl. 

Action in a Justice conrt'bj Joseph B. Sh^^h 
taerd for nse of his son Alex. Shepherd 
against Elias Sliockley and his minor son, 
Darld Shockley. There was a judgment for 
plaintiff and def^idants appealed. 

A. P. Robinson, for appellants. (X W. Onl- 
len, for respondent 

OOMEGYS, a J. (charging Jury). This 
seems to be a very simple case. It is an ac- 
tion brought by the respondoit here to recov- 
er damages for a collision that occurred on 
the highway in Cedar Creek hundred, this 
county, and alleged on the part of the re- 
spondent to have been caused by the reckless 
driving of one of the defendants in this case, 
who is the son of the other defendant I de- 
sire to say to you now, lest I may forget it, 
that if it has been proved to your satisfaction 
by the testimony given that this collision was 
caused by the reckless, willful act of the son, 
the father would not be liable at all. The 
father is liable for all the wrongful acts of 
his son which are committed while the son 
is in the father's service and acting in that 
capacity as his agent at the time; and for 
all carelessness or negligence or anything of 
that kind, then, the master, or father here, 
would be liable; but for any willful act not 
performed in the service of the master, the 
employer, or the father, they would not be 
liable. So, if you believe, according to testi- 
mony in this case, a verdict ought to be ren- 
dered for the respondent here (who was the 
plaintiff below), that verdict ought to be 
against David Shockley, and not the father. 

Now the question is whether any verdict 
ought to be rendered against him at alL 
That is a matter for you to decide when you 
have listened to what I have to say about the 
law of travel upon the public road. The law 
of this state is, and has been for a long time, 
that when two persons driving upon the 
public road are approaching each other, each 
shall keep to the right; then there will never 
be a collision between them. A man driving 
alcmg the highway in the proper way will not 
be obliged to get out of the way of the party 
whom he is meeting. It is the duty of that 
person to keep on his side of the road, and 
not to drive the other person from the side 
of the road he is to occupy. The respondent 
in this action was on the right-hand side of 
the road,— Just exactly where he ought to be, 
—and while he was driving along with his 
horse in a walk, according to the testimony 
of the young lady with him (now his wife), 
he discovered these vehicles approaching on 



the same stde of the road that he was on 
(where they had no business to be at all), 
and seeing that they were on his side of the 
road, he did what a great many people would 
not have done,— that is, he varied from the 
legal and appropriate course that he was tak- 
ing at the time so far as to get into the fence 
as close as he could, in order to avoid this 
coUisicHi, exercising thereby extraordinary 
care on his part According to the testimony, 
these people who were coming towards him 
oould see him a distance of 80 or 40 yards, 
but they still kept on the same side of the 
road, probably tmstiEg that the respondent 
would go away from the track where he had 
a perfect right to be. He, appr^endlng dan- 
ger, saw proper to give warning, which Mr. 
Morgan, who was In the vehicle ahead, says 
he heard; and he responded to that warning 
cry and turned out, but the other party did 
not do it; for, if he had turned out, this col- 
lision never would have happened. AccM'd- 
ing to the testimony, there is exactly the case 
before you,— one man on the right-hand sidA 
of the road, where he had a right to be and 
where the law says he should be when ve- 
hicles are passing, endeavoring to get as far 
from the approaching team as he possibly 
oould to avoid collision, and the other poson 
coming up to him driving along the road at 
a very fast pace (eight at ten miles an hour, 
and not shown to be less than eight mfles), 
and that in the evening, an nour after sunset. 
When this is connected with the fact that the 
driver was on the wrong side of the road, it 
shows an act of wUlful negligence on his 
part and of course he must be responsible for 
all the consequences which resulted from this 
recklessness. 

If you believe ^e testimony produced on 
the part of the respondent in this case, he is en- 
titled to recover whatever damages have been 
proved to you to have been sustained by him; 
and I wUl state to you that the testimony on 
the part of the respondent is corroborated by 
the testim<»iy of the witness Mills, who was 
in the vehicle which came into collision with 
that of the respondent I can see no good 
ground for any defense in this action what- 
ever, as it seems to be a case where there 
was gross carelessness on the part of this 
driver. In consequence of which the other 
person, who was attempting to keep out of 
the way, was run into and injured. So I re- 
peat that if you are satisfied with the testi- 
mony on the part of the respondent he is en- 
titled to recover such damages against young 
Shockley as he has proved he has sustained; 
if you are not satisfied with this testimony, 
of course your verdict should be in favor of 
the appellant 

Verdict in favor of the respondent for $15 
damages. 
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DEAN T. STATE. 

(8 South. 88, 80 Ala. 46.) 

Sapreme Oourt of Alabama. June 0, 1890. 

Appeal from city conrt of Montgomery. 

Defendant was Indicted for, and convicted 
of, an assault and battery on a child six years 
old. It appeared that the child's father had 
deserted his family, and that defendant, who 
was living with the family, was authorized by 
the chi]d*s mother to punish and correct it 
The testimony of one W. D. Cheatham, a po- 
liceman, who saw and examined the child a 
few hours after the whipping, as to whether 
the chUd was permanently Injured, was ex- 
cluded by the court on the ground that the wit- 
ness was not an expert In answer to a show- 
ing for a continuance by defendant, it was ad- 
mitted that the child's mother, if present 
would give certain testimony. The defendant 
introduced a witness who testified as to the 
evidence given by the mother of the child 
on a former trial of the defendant for the 
same offense, before the recorder's court of 
the city of Montgomery; and the court there- 
upon required him, on motion of the solicitor 
for the state, to elect whether he would retain 
the admission as to the testimony of said wit- 
ness contained in the showing for a continu- 
ance, or his proof as to her testimony before 
the recorder. The court charged the jury as 
follows: *'If one standing in loco parentis 
inflicts corporal punishment on a child, greatly 
excessive in its severity, all the circumstances 
consido'ed, he commits an unlawful act, 
whether the injury be permanent or tempo- 
rary. Blalice is not a constituent element of 
this offense any more than in other assaults 
and batteries; neither is it necessary for the 
state to prove that the punishment was in- 
flicted with a malicious purpose, as contended 
by the defense. If malice is to be made the 
criterion of this offense, it would, in a great 
measure, withdraw from children the protec- 
tion of the law. It is enough that the punish- 
ment was inflicted, and was, under all the cir- 
cnmstances, unreasonably and immoderately 
serere; and whether it was so must, in each 
instance, in the nature of things, be left to the 
enlightened consideration of the Jury." 

Sayre & Pearson, for appellant W. L. Mar- 
tin, Atty. Gen., for the State. 

SOMBRVILLE, J. The law of this case Is 
My settled by the principles declared in Boyd 



V. State, 88 Ala. 169, 7 South. 268. We there 
held that one standing in loco parentls—exer- 
cising the parent's delegated authority— may 
administer reasonable chastisement to a child 
or pupil, to the same extent as the parent him- 
self. The parent is not criminally liable in 
all cases merely because, in the opinion of the 
Jury, the punishment inflicted is immoderate 
or excessive. More than this is requisite to 
fasten upon him the guilt of criminality. He 
must not only inflict on the child immoderate 
chastisement, but he must do so malo animo,— 
with legal malice or wicked motives; or else 
he must inflict on him some permanent in- 
Jury. If there be no permanent injury in- 
flicted, or if no legal malice can be inferred, 
no conviction can follow. This is the neces- 
sary result of the rule that the parent as to 
such matters of discipline, exercises pro hac 
vice Judicial functions within the bounds 
above stated. 

In determining the question of the reason- 
ableness of the correction, or the existence of 
malice, the Jury may consider the nature of 
the instrument used, and all 4ie other attend- 
ant circumstances. The authorities bearing 
on these points are more fully discussed in 
Boyd's Case, supra. The rulings of the court 
are clearly opposed to these views, and for 
this reason the Judgment must be reversed. 

Whether the injury Inflicted on the child was 
permanent in its nature was a matter as to 
which no one could give a mere opinion, ad- 
missible In evidence, other than a physician 
or like expert. The court did not err in ex- 
cluding the opinion given by the witness 
Cheatham on this subject 

We perceive no error in the action of the 
court compelling the defendant to elect on the 
one hand, between the Introduction of the 
written statement made as a showing of what 
the absent witness would swear to if present, 
and, on the other, of the secondary testimony 
of such witness as to the same matter given 
on a former trial before the recorder's court 
The former was original evidence, and the 
latter was secondary, admissible only on the 
ground of necessity to prevent the defeat of 
Justice. The written statement, being a sub- 
stitute for the oral evidence of the absent wit- 
ness, would seem to be the only competent 
evidence of the two. There is nothing, there- 
fore, in this ruling of the coiurt of which the 
defendant can complain. Reversed and re- 
manded. 
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UNITED STATES t. GREEN. 

CFed. C3a8. No. 15,256. 8 Mason, 482.) 

Circuit Court, D. Rhode Island. Not. Temit 

1824. 

Habeas corptis npon the petition of Aaron 
Putnam, a citizen of New York, agaii^st Tim- 
othy Green, a citizen of Rhode Island, to 
bring np the body of Eliza A. Putnam, an in- 
fant daughter of Putnam, about ten years 
old, alleged to be wrongfully detained In the 
custody of the defendant, who was her 
grandfather. Upon the execution of the 
writ, a special return was made by the de- 
fendant, alleging, that the infant was the 
child of his daughter Mary, wno married 
Putnam, and had since deceased; that in 
1817, Putnam became embarrassed, and 
brought his wife and the said infant to re- 
side at his house in North ProYidence, where 
they llyed for two years; that they were 
subsequently remored to Connecticut, and 
again came back to his house with the con- 
sent of Putnam; that the wife died in his 
family in 1820, and upon her death-bed re- 
quested her parents to keep and bring up the 
said Infant as their own; that they promised 
accordingly so to do: that the infant had 
ever since, until within a few months, re- 
sided in his family, and she was then placed 
by them in the Friends' Seminary at Prori- 
dence for education; that he called at that 
seminary this morning to see her, and then 
understood she was not there, and the super- 
intendent did not know where she was, or 
how she went away; that the infant never 
had been under any restraint, but was at all 
times at perfect liberty in his family; that 
she had a great nnwlUingness to go awaj 
and liye with her father; and *that neither 
at the coming of the writ to him, nor at any 
time since, has the said Elizabeth (the in- 
fant) been, nor is she now in his power, pos- 
session, custody, or controL" 

Upon this return, Elisha Williams, for the 
petitioner (Putnam), moved for an attach- 
ment against the defendant, grounded upon 
the insufficiency of the return. He argued, 
that the defendant had not answered the ex- 
igency of the writ; that the return was 
evasive and did not state all the facts with- 
in the knowledge of the defendant, who had 
spirited away the Infant to avoid the process; 
that an attachment In such cases was the 
proper process. 6 Term R. 89; 10 Johns. 328. 

Cozzens & Hunter, for defendant e contra, 
argued, that the return was full and direct, 
and not evasive; that it was in the very 
terms of those returns, which courts of law 
had held sufficient; that a writ of habeas 
corpus only Issues in cases of coercive re- 
straint of a party in the custody of another. 
Here, there was no restraint, and the de- 
fendant had stated his Inability to produce 
the infant in the fullest terms. He ought 
therefore to be discharged from farther in- 
quiry and process. 6 Term R. 89; 3 Bac 
Abr. *'Habeas Corpus," p. 436; 13 Johna 41& 



STORY, Circuit Justice. In cases of this 
nature the court will look into all the facts 
stated in the return, and ascertain if they 
contain a satisfactory statement, upon which 
the party ought to be discharged. It will not 
discharge the defendant, simply because he 
declares, that the Infant is not "In his pow- 
er, possession, control, or custody," if the 
conscience of the court is not satisfied, that 
all the material facts are fully disclosed. 
That would be to listen to mere forms against 
the claims of substantial justice, and the 
rights of personal liberty in the citizen. In 
ordinary cases, indeed, such a declaration Is 
satisfactory, and ought to be decisive, be- 
cause there is nothing before the court upon 
which it can ground a doubt of its entire 
verity, and that in a real and legal sense 
the import of the words '*possesslon, power, 
or custody," is fuUy understood and met by 
the party. The cases of Rex v. Winton, 5 
Term R. 89, and of In re Stacy, 10 Johns. 
828, show with what jealousy courts watch 
the terms of returns of this nature. See, 
also, Bx parte Eden, 2 Maule ft S. 228. In 
those cases there was enough on the face 
of the return to excite suspicions that more 
was behind, and that the party was really 
within the constmctlve control of the de- 
fendant Upon examining the circumstances 
of this case, I am not satisfied, that the re- 
turn contains all those facts within the 
knowledge of the defendant, which are nec- 
essary to be brought before the court, to 
enable it to decide, whether he is entitled 
to a discharge, or, in other words, whether 
he has not a power to produce the infant, 
and control those in whose custody she is. 
There is no doubt, that an attachment is 
the proper process to bring the defendant 
into court But suppose he were here, the 
next step would be to require him to purge 
his supposed contempt, and to answer in- 
terrogatories. That is the very object of the 
present motion. But an attachment can be 
necessary only when the party is not present 
in court The defendant Is now personally 
present, and the court may directly make 
an order, that he shall answer farther inter- 
rogatories to be drawn up at the bar. It is 
wholly unnecessary to go a circuitous route, 
when there Is a direct path open before us. 
I shall therefore make an order to this ef- 
fect Order accordingly. 

Upon this order the defendant answered 
a series of interrogatories put by leave of 
the court in writing to him. These, however, 
being still unsatisfactory to the plaintiff, 

E. Williams, in his behalf, moved for an 
attachment which motion was opposed by 
Cozzens & Hunter, for defendant Upon this 
motion, a wide discussion arose as to the 
right of the father to have the custody of the 
infant under the circumstances of the 



STORY, Circuit Justice. As to the qnes- 
tlon of the right of the father to have the 
custody of his infant child. In a general sense 



JilGHTS OP PABEKTS AND OP CHILDREN. 



128 



It is true. Bnt this Is not on account of any 
absolute right of the father, but for the 
benefit of the infant, the law presuming it 
to be for his Interest to be under the nurture 
and care of his natural protector, both for 
maintenance and education. When, there- 
fore, the court is asked to lend its aid to put 
the infant into the custady of the father, 
and to withdraw him from other persons, it 
will look into all the circumstances, and as- 
certain whether it will be for the real, per- 
manent interests of the infant; and if the 
Infant be of sufficient discretion, it will also 
consult its personal wishes. It will free It 
from all undue restraint, and endeavour, as 
far as possible, to administer a conscientious^ 
parental duty with reference to its welfare. 
It to an entire mistake to suppose the court 
l8 at all events bound to deliver over the 
infant to his father, or that the latter has 
an absolute vested right in the custody. The 
case uf Rex v. De Manneville, 6 Bast, 221« 
ia not inconsistent with this doctrine; but on 



the other hand supposes its ezistence. The 
court there thought it for the interest of the 
child to give the custody to the father. The 
Judges thought there was no reason to sup- 
pose the father would abuse his right, or 
injure the child. Lord Eldon, in De Manne- 
ville V. De Manneville, 10 Yes. 62, avowed 
his approbation of the doctrine, and said, 
he had, exercising the authority of the king, 
as parens patriae, removed children from the 
custody of their father, when bethought such 
custody unsuitable. The case of In re Wal- 
dron, 13 Johns. 419, is directly in point; and 
to the same effect is Rex v. Smith, 2 Strange, 
962. My Judgment follows these cases with- 
out hesitation. 

The cause lay over untU the next morning, 
when the parties entered into a specific 
agreement, as to the custody of the infant, 
which, being sanctioned by the court, was 
by the consent entered of record. Whereup- 
on further proceedings were stayed. 
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OLAY T. SHIRLBY. 

(23 AU. 521, 65 N. H. 644.) 

Supreme Court of New Hampshire. Hillsbor- 
ough. June Term, 1874. 

Case reserved from Hillsborough count/. 

Action for wages. Plaintiff, when 12 years 
old, was employed by defendant under an 
agreement with plaintiff's grandfather to 
board, clothe, and school plaintiff, and, If he 
remained till of age, to give him |150. Plain- 
tiff's mother authorized the bargain. Prior 
to his employment plaintiff's father had de- 
serted his family, and has never since sup- 
ported plaintiff, nor exercised any control 
over him. Verdict for plaintiff for $102.91. 
Case reserved. Judgment on verdict 

Briggs & Huse, for plaintlfC. Morrison, 
Stanley & Hiland, for defendant 

FOSTER, J. If a father obliges a child 
to support himself, there is no principle but 
that of slavery which entitles him to the 
child's wages. Schouler, Dom. Rel. 345; 
Nightingale v. Wlthington, 15 Mass. 274. If 
the father deserts and abandons his family, 
exercises no control over them. Interferes 
with them in no way, manifests no interest 
in their welfare, and does not communicate 
with them, the relation of master and serv- 
ant is dissolved, and the principle of slavery 
no longer sustains the father's right to his 
child's wages. It is as if the father were 
dead, and the custody of the child and the 
right of appropriation of Its wages were 
thereupon devolved upon the mother. Bman- 
clpation Is not to be presumed. It is a ques- 
tion of fact Emancipation may be implied 
from circumstances, and may be inferred 
from the conduct of the parties interested. 
Wells v. Kennebunk, 8 Me. 202; Abbott v. 
Converse, 4 Allen, 533; 1 Cooley, Bl. Oomm, 
453, note 13; DennysviUe v. Trescott 30 Me. 
473; Lisbon v. Lyman, 49 N. H. 553. If a 
father allows his son to go from him, and 
employ himself as he pleases, and take his 
wages, it is a qualified emancipation. Wo- 
dell V. Coggeshall, 2 Mete. (Mass.) 92. If 
the father is dead, or if he has deserted his 
family, the mother stands in loco patrls, and 
she is entitled, in such case, to the earnings 
of her minor child. Lubec v. Eastport 3 
Me. 220: St George v. Deer Isle, Id. 390; 
Freto V. Brown, 4 Mass. 675; Kelley v. Davis, 



49 N. H. 187. But she also may emancipate 
him; and this emancipation may be Inferred 
from circumstances and conduct In Wells 
V. Kennebunk, after the desertion of his 
father, the child lived in his grandfather's 
family. The mother did not contribute to 
his support, nor control his conduct nor re- 
ceive his wages. Said MeUen, a J.: "She 
seems to have resigned him to the care, gov- 
ernment and protection of the grandfather. 
The language of her conduct seems to be 
plain, and not to be misunderstood. The cod- 
duct of the child seems to speak a similar 
language. He has not followed her, or 
sought her aid, or submitted to her control. 
Considering all the clrciunstances of this 
case, we are led to the conclusion that tlie 
child must be considered as having been 
emancipated." The circumstances of that 
case are not so clearly indicative of that con- 
clusion as those of the present and we thinJ: 
it must be held that the plaintiff was emanci- 
pated by his mother. After four years* serv- 
ice, the boy, of his own accord, left the em- 
ployment of the defendant In November. 
1870, at which time, according to the verdict 
of the jury, the defendant was Indebted to 
somebody for the boy's labor, over and above 
what the boy had received, In the sum of 
$102.91. Two years elapsed before this suit 
was brought; and during all that time nei- 
ther the father nor the mother nor the grand- 
father has ever made any claim, nor does 
either of them now make any dalm, to re- 
cover the child's wages; nor, so far as we 
are informed, has either of them attempted 
in any manner to control his person or his 
conduct or to Interfere with the prosecution 
of this suit It would be difficult to conceive 
of a clearer case of Implied, but nnqnestion- 
able, emancipation. This boy, deserted by all 
the world, has a right to earn and enjoy, as 
best he may, his own living; and the defense 
set up here,— that If the boy claims his 
wages, they belong to his mother; and, if his 
mother claims them, they belong to his fath- 
er; and, if his father claims them, they be- 
long to his grandfather; and. If his grand- 
father claims them, they belong to the father, 
or the mother, or the defendant— anybody 
but the boy,— comes with a very poor grrace 
from the party who has received the plain- 
tiff's services without rendering an equiva- 
lent for them. Judgment on the verdict 
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PLTJMMER T. WEBB et aL 

(FW. Gas. No. 11,234, 1 Ware [75], 69.) 

District Court, D. Maine. June Term, 1825. 

This was a libel filed by Moses Plummer 
against the respoodents, the master and first 
and second mates of the brig Romulus, for 
Tarious assaults and batteries alleged to 
bare been made on John S. Plummer, the 
minor son of the libellant It was proved at 
the hearing that Michael Webb, the master, 
recelyed the son on board the vessel at the 
father's request; that he was to serve with- 
ont wages, and perform such services as 
were proper for a boy of his age, being 
twelve or thirteen years old, and that in con- 
sideration of his services the master should 
instruct him In the duties of a seaman. It 
was the understanding at the time, that the 
vessel should perform a double voyage before 
her return to this port, that Is, should make 
two voyages to Europe, and that the boy 
was to remain with the vess^ until her Re- 
turn to this place. On his return here, the 
owners might pay him such wages as his 
services were thought to be worth, but they 
were not bound to pay any. One voyage 
was performed to Liverpool and back, by the 
way of Savannah, to New Orleans, where 
the brig lay a considerable time waiting for 
freight Soon after leaving New Orleans, 
on her second voyage to Liverpool, the boy 
sickened and died, in consequence of the 
heating and ill usage he had rec^ved. The 
libel charges several batteries during this 
period, and several are proved against the 
flrst mate, but no evidence was offered im- 
plicating the second mate, nor was any in- 
stance of beating brought home directly to 
the master. It was eont^aded for the libe- 
lant that the evidence disclosed such a crim- 
inal negligence and inattention on the part 
of the master in suffering a boy <^ his tender 
age, who was placed in a peculiar manner 
under his protection, to be repeatedly beaten 
by his first officer, that for this negligence he 
ought to be held as a joint trespasser; that 
it is the duty of the master, in all cases, to 
protect the men under his command from 
the abuse of his subordinate officers, and 
that this obligation in the present case was 
enhanced by the peculiar circumstances of 
trust and confidence under which the boy 
was placed in his charge. 

C S. Daveis, for libellant 

Fessenden & Debl(^ for respondents. 

WARE, District Judge. Several questions 
of law have been raised and discussed at 
the bar, which require to be disposed of be- 
fore we can arrive at the merits of the case, 
&s disclosed in the evidence. They have 
heen ur^ed as a bar to the libellant* s right 
to recover against either of the respondents, 
under any state of facts which can exist 

It is contended, in the first place, that the 
father cannot maintain an action, because 



the tort, as alleged in the libel, amounts to 
a felony, and that the private wrong is 
merged in the public. crime; and in the sec- 
ond, that if any right of action ever existed, 
it is extinguished by the death of the son 
before the commencement of the suit The 
case of Higgins v. Butcher, Yel. 90, is relied 
upon as an authority at common law, direct- 
ly in point That was an action brought by 
the husband for the battery of his wife. 
The battery was the cause of her death, and 
the action was brought after her decease. 
It was ruled that an action for a personal 
tort, done to the wife, did not lie for the 
husband alone, but the wife must join; and 
the damages being recoverable for the bene- 
fit of the wife, the right of action died with 
her, and did not survive for the husband. It 
is further added, that if a man beat the serv- 
ant of another so that he die of the extremi- 
ty of the beating, no action will Ue for the 
master, because the private wrong is swal- 
lowed up and lost in the public offence. 

The doctrine here stated, of the merger of 
the private wrong and civil remedy in a pub- 
lic crime, was an ancient principle of the 
common law, and seems to result as a nat- 
ural and logical consequence flowing from 
the fundamental principles of the feudal sys- 
tem. Under that system, all property, or at 
least all landed property, was assumed to be- 
long to the sovereign and superior lord. The 
grants which were made to private persons 
did not convey the absolute property, but 
only a usufructuary interest and this was 
granted upon condition. If the conditions 
were not performed, this interest was for- 
feited, and the land reverted to the grantor, 
in whom the ultimate proprietary right had 
continued to reside. Wright Ten. c 1. One 
of the conditions implied in every feudal 
grant was that the tenant should not commit 
felony. The commission of a felony was 
therefore a forfeiture of the whole of the 
feudatory's interest in the grant 2 Bl. 
Gomm. 153. The common law extended this 
forfeiture to his goods and chattels, as well 
as his lands. There would therefore be no 
remedy which could reach the real estate of 
the wrongdoer, because all the interest 
which he had in that, ceased from the mo- 
ment that the offence was committed, and 
reverted to the donor. And as to his per- 
sonal estate, a species of property of little 
consideratioii in the early ages of the com- 
mon law, the title which the crown acquired 
by forfeiture to<A precedence of any dalm 
which a private person might have to dam- 
ages to be recovered against the party. The 
forf^ture extending to the whole proi>erty 
of the felon, and the crime being capital and 
punished by death, nothing remained to sat- 
isfy a private demand, and no person against 
whom the action could be brought The pri- 
vate action was therefore necessarily gone, 
or as it is usually expressed, the private 
wrong was merged in the felony. But these 
principles have never been adopted in this 
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state. There te with ns no forfeiture of 
^oods resulting from felony, nor are all fel- 
onies punished by death. In this state, 
therefore, an action may be maintained for 
the private wrong, although the act which 
Is the foundation of the suit amounts to a 
felony. Boardman ▼. Gore, 15 Mass. 331. 
This doctrine of the merger of the civil rem- 
edy in the public crime, which is a natural 
and logical consequence of the fundamental 
and organic principles of feudal society, is 
entirely in opposition to the system of civil 
polity established in this country. And mod- 
ern decisions in England have overruled the 
old cases on this point The case of Crosby 
V. Leng, 12 East, 409, shows that an action 
may be maintained for a wrong amounting 
to a felony after the party has been convict- 
ed or acquitted of the public offence, provid- 
ed the acquittal is not obtained by collusion. 
As to the other point ruled In the case cited, 
if the meaning be that the husband cannot 
recover damages tor the mere personal 
wrong to his wife, it may be true; but if the 
meaning be that an action will not lie in his 
name alone for consequential damages, as 
for the loss of her services and society, and 
the expenses of her cure, however the law 
may have been formerly, I understand the 
contrary to be now well established. 8 BL 
Comm. 140; Chit PI. 61; Coul Dig. "Baron 
and Feme," W; Cra Jac. 538. 

But whatever may be thought of the law 
of that case^ its application to the case at 
bar is not admitted. It is not questioned 
that an action does lie for the parent for a 
battery of his child. It is, however, contend- 
ed that it does not lie after the death of the 
child which is the subject of the tort. 

The private injury resulting from an as- 
sault and battery may be regarded under a 
twofold aspect First, the direct and immedi- 
ate personal Injury, the bodily pain and suf- 
fering occasioned by the beating, and the 
mental anguish and humiliation resulting 
from the disgrace of being beaten. Second- 
ly, the collateral or consequential injury, the 
loss of labor and service, and the expenses 
of cure which may be occasioned by the se- 
verity of the battery. The first wrong neces- 
sarily spends itself on the individual who is 
the subject of the battery, and as he is the 
only sufferer, 'upon the first principles of nat- 
ural justice he only Is entitled to the amends. 
For this damage^ the husband cannot sue 
alone, because it is naturally due to his wife. 
But as, by the principles of the common law, 
the wife is not permitted to sue in her own 
name alone, she shall be joined in the acticn 
by her husband, or, to speak more correctly, 
the husband shall join in her action, because 
it is prosecuted for her benefit and the dam- 
ages survive to her use if the husband die 
before they are recovered. Com. Dig. "Baron 
and Feme," Y; Russel v. Come, 1 Salk. 119, 
2 Ld. Raym. 1031; 1 Chit PI. 61. The sec- 
ond faUs on the person who is entitled to 
the labor and service of the person who Is 



the subject of the battery, and who is bound 
for the expenses of his cure. For this loss, 
the law gives him an action for damagres. 
The death of the child or servant throuj^h 
whom the injury is done, before the com- 
mencement of the suit if it is a consequence 
of the battery, aggravates the injury; if tlie 
death is occasioned by other causes, it leaves 
It as it stood before. It neither enhances or 
diminishes the loss. It is not easily per- 
ceived upon what principles of natural right 
the remedy should be taken from a party by 
an event which he could not control* and 
which leaves his rights unimpaired and his 
wrong unredressed. The case of Winsmore 
V. Greenbank, BulL N. P. 78, is an authority 
to show that the death of the person through 
whom the injury was done, before the com- 
mencement of the suit is not a bar to the ac- 
tion. 

But if the parent's right of action la not 
extinguished by the death of the child bef oro 
the commencement of the suit it is material 
to inquire what damages he can recover in 
an action In his own name, or what damages 
he is entitled to in his own right The nat- 
ural and obvious answer to the inquiry is, 
that he can recover such damages as he has 
sustained in consequence of the wrong. And 
it is upon this ground that the law places 
the action. Its foundation Is the loss of serv- 
ice, and it is so stated in all the authorities. 
But it seems to have been assumed at the 
argument that, althougH this is the ground of 
the action, or the material circumstance 
which enables the court to render a judg- 
ment for damages, yet that the court hav- 
ing a legal ground for sustaining the Judg- 
ment, may proceed to award damages beyond 
the loss of service and for causes which 
would not of themselves support an action 
in the parent's name. The action was liken- 
ed to an action of trespass by the parent for 
the seduction of his daughter. This also has 
its foundation in the loss of service, and ivill 
not lie without a per quod servitium amislt. 
But in point of fact the service, in the esti- 
mate of damages, is merely nominal. If the 
child is a minor, it is assumed as a presump- 
tion of law that she is a servant No service 
need be proved, nor Is It necessary, to sup- 
port the action, that she should be an inmate 
of her father's family. Martin y. Payne, 9 
Johns. 387. And if she be over twenty-one 
and lives in her father's family, the slightest 
acts of service are sufficient to support the 
heaviest damages. Reeve, Dom. Rel. 291, 
292. The allegation of loss of service is nec- 
essary to let in the action, but the substance 
of the wrongs for which damages are award- 
ed is the disgrace, and humiliation, and 
wounded feelings of the fftmily; wrongs for 
which the law gives no remedy, unless they 
are tacked to a nominal or fictitious menial 
service. The law, in this case, allows a de- 
viation from strict logical principles, in the 
interest of good morals; for in cases of se- 
duction, unless the parent could recover dam- 
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ages no recovery could be had, and the heart- 
less deprayity of the cold-blooded destroyer 
of the peace of families would escape unpun- 
ished. The suit of the child is answered by 
the maxim, "Volenti non fit injuria." She is 
partlceps crlmlnis, and the law will allow her 
no action, the foundation of which is laid In 
her own turpitude. But In the case of an 
assault and battery, the law is different. 
The parent and child may each have their 
distinct action for their separate wrongs. 
The loss of service falls on the parent, who is 
entitled to the labor of his child, and for this 
the law gives him a remedy by an action. 
Bnt the wrong which is merely personal, the 
pain and anguish of body and mind, are the * 
injuries of the child, which he only can feel, 
and for which he is entitled to his separate 
action, and the damages axe recovered for 
his benefit The damages of the parent or 
master, and of the child or servant, are in 
their nature several and distinct, and a recov- 
ery by one is no bar to an action by the 
other. Reeve, Dom. ReL 876; Gray y. Jef- 
feries, Gro. Eliz. 55. 

Can the parent, then, upon the facts of this 
case, maintain an action for the loss of the 
services of his child? The child was not liv- 
ing in his father's family. He was placed 
by the parent in the custody of one of the re- 
spondents as a servant, who, by the parent's 
agreement, at the time of the several assaults 
complained of, was entitled to his services, so 
that if there was any loss of service, it did 
not, in this case, faU on the parent, but upon 
the master, who for the time had succeeded 
to Ills rights in this respect Had the bat- 
tery been committed on the boy by any other 
person than one of the ship's crew, by which 
he should have been rendered incapable of 



doing duty during the period included in the 
agreement, no doubt can be entertained that 
the master could have recovered damages 
for the injury. The rights of the master in 
this respect are as well established as those 
of the parent But if the master could have 
maintained an action, this would necessarily 
have excluded the action of the father for the 
same cause. Considering the suit as an ac- 
tion for the loss of service,— and on no other 
ground can it be maintained,— my opinion is 
that it cannot be sustained. 

As against Mr. Merritt, the second mate. 
It is dismissed with costs. There is no part 
of the evidence which attaches any blame to 
him. With respect to the master and first 
mate, it is dismissed without costs. There 
can be no doubt upon the evidence, that the 
boy was unreasonably beaten, and if he were 
alive to prosecute the suit for his own wrongs 
It would be a clear case for damages. There 
is indeed no direct proof that he was beaten 
by the master. But it was the master's duty 
to protect him from the violence of his sub- 
ordinate ofl^cers. I do not admit the cor- 
rectness of the argument of the counsel for 
the respondents, that the master in this form 
of action, is not liaUe for non-feasance. It 
is his duty to interpose his authority for the 
protection of all his men from the intemp'er- 
ate violence of his inferior officers, and if he 
sufTers them to be ill-treated he ought to be 
held as a joint trespasser. He is intrusted 
by the law with the supreme power on board 
of his ship, and what is done by his permis- 
■i<» must be considered aa done by his au- 
thority. In the present case, the obligation 
to protect this boy was x>articularly strong, 
because he was placed in his care under pe- 
culiah circumstances. 
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GULP et al. t. WILSON. 

(32 N. E. 928, 133 Ind. 294.) 

Supreme Court of Indiana. Jan. 5. 1893. 

Appeal from circuit court, Elkhart county; J. 
M. Yanfleet, Judge. 

Action by Miranda Gulp and others against 
Harvey G. Wilson, as administrator of their 
father's estate, to recover their respective 
shares of their father's estate. 

Dodge & Dodge, for appellants. H. D. Wil- 
son and W. J. Davis, for appellee. 

GOFFBY, O. J. On the 20th day of Octo- 
ber, 1890, the appellee, Harvey O. Wilson, as 
administrator of the estate of Samuel Kessler, 
deceased, filed his final report, in which was 
shown a balance of $1,411.68 on hand for dis- 
tribution among the heirs of the deceased. In 
this report it was stated by the administrator 
that he had been credibly informed that the 
deceased, in his lifetime, had advanced the ap- 
pellants, his three daughters Isabelle P. Mc- 
Dowell, Miranda Gulp, and Ann Shupert, in 
land, of the value of $3,000 and upwards, 
more than he had advanced and paid to his 
daughter Amanda Lutz. The appellants ap- 
peared, and filed such pleadings as were neces- 
sary to make an issue upon this statement, 
which issue was tried by the court, resulting 
in a finding and judgment in favor of Amanda 
Lutz. From the finding and Judgment of the 
court this appeal is prosecuted. 

It is contended by the appellants that the 
finding of the court is not sustained by the 
evidence, the proof showing that such sums 
as were received by the appellants were gifts, 
and not advancements. In the bill of excep- 
tions containing the evidence we find the fol- 
lowing admissions: *'It is admitted by the 
parties hereto that each of the heirs of Samuel 
Kessler, except Mrs. Lutz, received from their 
father, Samuel Kessler, during his lifetime, 
land to the amount of more than the amount 
of funds in the hands of the administrator for 
distribution." Other evidence in the record 
tends to prove that the land received by each 
of the appellants was worth near $4,000. In 
Ruch V. Blery. 110 Ind. 444, 11 N. E. 312, it 
was said: "An advancement, in legal contem- 



plation, is the giving by a parent to a child, 
by way of anticipation, of the whole or a part 
of that which it is supposed the child will be 
entitled to on the death of the parent or per- 
son making the advancement" A voluntary 
conveyance of land by the parent to one of his 
children is presumed to have been intended as 
an advancement, and the burden of showing 
that it was not so intended rests upon the per- 
son who assarts it to be anything else. So, 
when it becomes necessary, in a case involving 
the question of advancement, to ascertain the 
intention with which a donor conveyed prop- 
erty, so long as there is no satisfactory evi- 
dence to the contrary, the law, looking to the 
relationship and rights of others, will ascribe 
to the donor that intention most favorable to 
an equal distribution of his property among all 
his children. Ruch v. Blery, supra; McGaw 
V. Burk, 31 Ind. 66; DiUe v. Webb, 61 Ind. 85; 
Parks V. Parks, 19 Md. 323; Clark v. Willson. 
27 Md. 693; Dutch's Appeal, 57 Pa. St. 461. 
When it was shown by the appellee that the 
appellants had received from their father land 
of greater value than the amount In his hands 
for distribution, he had made out his case. No 
further proof on his part was required. It 
cannot be said, therefore, that the evidence in 
the cause does not tend to support the finding 
of the circuit court The proof by which It 
was sought to destroy the case made by the 
appellee consisted of declarations made by the 
deceased at a time remote from the trial, and 
is not of a very satisfactory character. Evi- 
dence of declarations is generally considered a 
weak class of evidence, by reason of the fact 
that the party making them may not have 
clearly expressed his meaning, or may have 
been misunderstood, or the witness, by unin- 
tentionally altering a few words of the expres- 
sions really used, may give an effect to a 
declaration completely at variance with what 
the party 'did actually say. The weight to be 
given to declarations proven by the appellants 
was wholly for the circuit court; and, as it 
reached the conclusion that they were not suffi- 
cient to overcome the case made by the appel- 
lee, we cannot, under the well-known rules of 
this court, interfere with such conclusion. 
Judgment afiirmed. 
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BEAKHUST et ux. t. CRUMBY et ox. 

(30 Atl. 453, 18 R. I. 689.) 

Supreme Court of Rhode Island. July 30, 189i. 

A bill for partition by George Beakhust 
and Elizabeth Beakhust his wife, against 
Hilton Crumby and Emma Crumby, his 
wife. Hilton Crumby died after the filing 
of the bill, and it was amended by making 
it a bill against Emma Crumby alone. The 
complainant Elizabeth Beakhust and the de- 
ceased, Hilton Crumby, were the children 
and heirs at law of Mary Crumby, who died 
intestate. Heard on pleadings and proof. 

Darius Baker and Charles Acton Ives, for 
complainants. William P. Sheffield, Jr., and 
Michael W. Callaghan, for respondent 

MATTESON, C. J. This is a bill for parti- 
tion. After the filing of the bill, and before 
it was answered, the respondent Hilton 
Crumby died, on, to wit, July 3, 1893, leav- 
ing a last will and testament, duly admitted 
to probate, in which he gave all his estate to 
his widow, Emma Crumby, the other re- 
spondent The bill was subsequently amend- 
ed by setting forth the decease of Hilton 
Crumby, and by making it a bill against 
Emma Crumby alone. The complainant 
Elizabeth Beakhust and Hilton Crumby were 
the children and heirs at law of Mary Crum- 
by, late of Newport deceased, who died in- 
testate on July 9, 1892. The complainants 
claim that the estates In the lands of which 
partition is sought conveyed to Hilton Crum- 
by by deed from Mary Crumby, dated Au- 
gust 25, 1883, and a deed from John Oman 
and Lucy Oman to him and Mary Crumby, 
dated January 28, 1884, are to be regarded in 
making the partition as advancements to 
Hilton from Mary,— the first because the 
deed by which it was conveyed was a deed 
of gift and, consequently, under Pub. St 
R. L c 187, 8 20, an advancement The sec- 
tion is as follows: "If real estate shall be 
conveyed by deed of gift or personal estate 
shall be delivered to a child or grandchild 
and charged, or a memorandum made there- 
of in writing by the intestate or by his order, 
or shall be delivered expressly for that pur- 
pose in the presence of two witnesses, who 
were desired to take notice thereof, the same 
shall be deemed an advancement to such 
chUd, to the value of such real or personal 
estate.'* The estate conveyed in the second 
deed is claimed to have been an advance- 
ment because the purchase money was paid 
ont of moneys which had been deposited, 
and stood at the time, in the name of Mary 
Crnmby. We do not think that the estates 
so conveyed are to be regarded as advance- 
ments. The deed from Mary Crumby to 
Hilton Crumby does not purport to be a deed 
of gift but is expressed to be in considera- 
tion of the payment by Hilton to Mary of 
S3,500, which was approximately, -we pre- 
sume, the value of the interest conveyed. 
Illus.Cas.Dom.K.— 9 • 



The presumption from such a deed is, in 
the absence of proof to the contrary, that it 
was made for a valuable consideration, rath 
er than as a gift or as provision by way of 
advancement for the benefit of the grantee. 
The complainants contend that as it i^ ad- 
mitted in the answer that no consideration 
passed at the time of the conveyance, it 
must be regarded as a deed of gift within 
the meaning of the statute. We do not think 
that it necessarily follows that because no 
consideration passed at the time of the con- 
veyance it must be regarded as a deed of 
gift within the meaning of the statute. 
Mary Crumby and Hilton Crumby having 
both deceased, the condition of affairs which 
led to the conveyances can only be ascer- 
tained from the facts proved by the testi- 
mony of others. The evidence shows that 
Hilton, at the time of his death, was 48 or 
49 years of age; that early in life he learned 
the trade of a carpenter; that he was of in- 
dustrious habits, working whenever work 
was obtainable, and, when not employed 
elsewhere, caring for and repairing and im- 
proving the property in suit; that he had 
average skill in his calling as a carpenter, 
and earned from two dollars to two dollars 
and a half a day; that he was frugal in his 
expenditures; that after attaining his ma- 
jority, as well as before, and down to the 
time of his mother's death, he turned over 
his earnings to her, which were used by 
her, or deposited by her with her own mon- 
eys in the savings bank. It thus appears 
that at the time of the conveyances in ques- 
tion, Hilton Crumby, who had worked stead- 
ily at his trade as a carpenter, and had 
earned upwards of two dollars a day during 
such portions of the time as he was able to 
obtain work, for a period of 17 or 18 years^ 
after becoming of age, and without remuner- 
ation, except his maintenance, had turned 
over his earnings to his mother, and had be- 
sides done considerable work in caring for. 
repairing, and improving her property. We 
think that it is not only fairly inferable, but 
it is highly probable, from this state of facts, 
that Mrs. Crumby may have regarded herself 
as in some sense a custodian or trustee for 
her son of the moneys she had thus received, 
or that at any rate, she felt that it was no 
more than just that she should remunerate* 
him for the benefits she had received from 
him, and that she may have made her own 
conveyance, and took that from the Omans 
to her son as well as to herself in discharge 
of the obligations which she felt resting on 
her towards her son. Murrel y. Murrel, 2 
Strob. Bq. 148, was a case in which lands 
had been conveyed by a father to .his two 
eldest sons as a remuneration for labor per- 
formed for him by them while minors, when 
he was very poor, and for their assistance in 
laying the foundation of his subsequent for- 
tune, and in fulfillment of promises held out 
to them as inducement to their great exer- 
tions in his behalf. It was held that though 
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a father la entitled to the seirlces of his chil- 
dren while they are under age, he may waive 
that right, and make their services the con- 
sideration of a contract or promise, and may 
give property bona fide in performance of 
such obligation of justice, without Its being 
subject to any claim on the part of other 
children to consld^ It In the light of an ad- 
vancement, and that lands so conveyed were 
not to be deemed advancements within the 
meaning of the statute tnen In force relating 
to advancements. The chancellor uses this 
language In his opinion: 'They were not ad- 
vanced (In the sense In which the statute 
uses the word) by these conveyances, al- 
though the lands were given to them by their 
father. • • • Whatever may be the ac- 
curate definition of an advancement (and It 
is not easy to frame one), these gifts, stand- 
ing upon this consideration, do not fall with- 
in it I suppose an advancement must stand 
clear of any such consideration. It may, and 
I suppose always does, betoken the affection 
borne to the child advanced. That Is the 
motive. But here the motive was not love^ 
but Justice. The act was not a gratuity, but 
A voluntary compensation; It was not of 
grace, but of debt'*' The case at bar la 
Analogous to that of Murrel v. Murrel, for, 
though there is no express declaration or 
promise of remuneration to her son shown 
on the part of Mrs. Crumby, which could 



hardly be expected, since both she and her 
son are dead, and the conveyances were 
made upwards o.f 10 yean prior to the flllniif 
of the bill. It la scarcely conceivable that 
the son should have gone on year after year 
turning over his earnings to his mother, and 
working on the property, without some un- 
derstandlng, express at implied* that he was, 
at some time or In some manner, to be com- 
pensated, or that his mother could have re- 
ceived his earnings and the benefit of his 
labor without feeling that Justice required 
her to make compensation. By doing Justice 
to her son, the mother did no injustice to her 
daughter, who, as heir at law with her broth- 
er, la entitled to her share of the property 
which Justly belonged to the mother. If the 
conveyances were made as they were from a 
sense of Justice, or In pursuance of some 
promise or declaration on the part of Mary 
Crumby to Hilton Crumby to remunerate 
him, as we think la more reasonable and 
probable than that they were mere gifts or 
by way of advancements, then* under the au- 
thority of Murrel v. Murrel, supra, they are 
not to be deemed advancements in making 
the partition. We so find and hold. A de- 
cree of partition may be entered in con- 
formity to the views herein expressed. 

STINSSS9 J., aonooncurrisg In finding of 
fact. 
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McOOOK COUNTY r. EAMMOSS et «1. 

(©4 N. W. 1123, 7 S. D. 558.) 

Awreme Court of Soath Dakota. Oct 28» 1806. 

Appeal from circuit court, McCook coun- 
ty; Joseph W. Jones, Judge. 

Action by McCook county against Bdward 
Kammoss and others. Judgment fer plain- 
tiff, and defendants appeaL Affirmed. 

A C. Biematzki, for appellants. P. W. 
Scanlan, for respondent. 

KBLrLAM, J. McCook county brought this 
action to recover from appellants $100, paid 
by the county for the support and mainte- 
nance of their indigent father, and for a judg- 
ment requiring them to contribute to his fu- 
ture support This appeal is from an order 
orerruling a demurrer to the complaint 
The grounds of demurrer were: First, that 
plaintiff has not legal capacity to sue; sec- 
ond, that seyeral causes of action have been 
Improperly united; and, third, that the com- 
plaint does not state facts constituting a 
cause of action. 

There Is no merit in the first ground. The 
statute expressly authorizes a county to sue 
(section 572, Comp. Laws). The second 
ground will be noticed after the third is dis- 
posed Ofi 

Does the complaint state facts sufficient to 
constitute a cause of action in fayor of the 
county against. the appellants? Section 2612 
of the Compiled Laws is as follows: '^t Is 
the duty of the father, the mother and the 
children of any poor person, who Is unable 
to maintain himself hy work, to maintain 
such person to the extent of their ability." 
This proYislon innovates the common-law 
rule, by imposing upon children, tp the ex- 
tent of their ability, the duty of maintaining 
their poor and helpless parents. The stat- 
ute declares the duty of such children to 
support such parents as expressly and nn- 
equlTocally as the common law declares the 
duty 0f parents to support their minor chil- 
dren. Appellants contend that this statute 
declares only a moral duty, for it provides 



no means for its enforcement This may be 
true so far as future support is concerned, 
but the general law affords the same means 
for compelling payment for necessary sup- 
port by an adult child who disregards this 
imposed duty as it does in the case of a neg- 
lectful father. The duty rests upon the 
child, but, in consequence of his neglect, the 
statute humanely requires the county to pro- 
vide such support The county does not act 
officiously, but under the coercion of the law, 
and supplies the support which the son or 
daughter was under obligation to supply. 
The duty to support being by law put upon 
the child, he is liable upon the same prin- 
ciple that the father is liable at common law 
for necessary support furnished to a desti- 
tute minor child, whom it is his duty to pro- 
vide for. If, under such circumstances, the 
county, under the direction of the law, fur- 
nishes necessaries to the indigent and help- 
less father, we think, upon principle, it 
ought to and may recover therefor against 
the children whose duty it was to furnish 
the same, but who neglected and refused so 
to do. The statutes of most of the states go 
further, and provide a procedure by which 
such children may be compelled to supply 
future support Ours does not Whether 
the omission was an oversight or deliberate 
we do not know. Our conclusion is that the 
complaint states facts which would entitle 
the county to recover for the necessary sup- 
port theretofore furnished the father, but 
we are unable to find any statutory author- 
ity for the court to make a Judgment re- 
quiring the defendants to undertake the 
future support of their father. For such 
necessaries as It has already furnished, or 
for such as, under the same conditions, it 
may hereafter furnish. It may maintain an 
action against the defendants. Tlie com- 
plaint stating no cause of action for future 
maintenance, there was no misjoinder. The 
complaint stating one good cause of action, 
the demurrer was properly overruled, and 
the order appealed from is affirmed. All 
concur. 
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MAUBO et aL ▼. RrrCHTTC. 

(Fed. Gas. No. 9,812, 8 Granch, a G. 147.) 

Gixcait Gonrt, District of Golombia. May 

Term, 1827. 

Appeal from the oiphana' eooit, who had 
reoxioyed tbo appellants, (who had been duly 
appointed i^uardians of John W. Ott, an in- 
fant,) and appointed the appellee^ John T. 
Ritchie, guardian in their place. 

Before CBANGH, Chief Judge, and MOB- 
SBXJLi and THBUSTON, Gircuit Judges. 

GBANGH, Ghief Judge. On the 13th ef 
Septembtf, 1826, Joseph Forrest and Philip 
Mauro, by J. Marbury, "their attorn^," ap- 
plied to the orphans' court for leave to file 
their petition, praying that court to review its 
order, granting to John T. Bltchie the guard- 
ianship of John W. Ott, to whom the petition- 
ers had been appointed guardians in the year 
1821; and that the said John T. Bltchie may 
be cited to answer the prayer of the petition- 
ers. Whereupon that court ordered that 
leave be given as prayed, and that a citation 
be issued against the said Bltchie, returnable 
to the 20th of September, 1826. The petition 
was accordingly filed, stating the appoint- 
ment of the petitioners as joint guardians of 
John W. Ott; that they gave Ixxid, &c; that 
the said John W. Ott is still under age, being 
about fourteen years old, and still subject to 
their control and care; that on the 9th of 
August, 1825, John T. Bltchie, ("who, your 
orators pray, may be made defendant to this 
bill of review,") made application to be ap- 
pointed guardian to the said orphan, ^nd filed 
a letter from the said orphan, dated from 
Frederick city, in the state of Maryland, on 
the 14th of July,; 1825, directed to the Judge 
of the orphans' court of the county of Wash- 
ington, in the District of Columbia, in which 
he represents himself to be fourteen years of 
age, and ^states that he chooses the said J. T. 
Bitohie as his guardian, and requests that he 
may be appointed. Whereupon the judge of 
the orphans' court, without notice to the pe- 
titioners, without having caused the orphan 
to be brought into court, and without further 
evidence, or other proceeding, by a decretal 
order appointed the said J. T. Bltchie guard- 
ian of the infant, which decretal order is 
signed and enrolled; that they are aggrieved 
thereby, and that*' it is erroneous, and ought 
to be reversed and annulled. And they as- 
sign for error: (1) Because the petitioners 
wcro appointed guardians under Act 1798, e. 
101, c. 12, § 1, which gives the court power 
to appoint a guardian for an infant until the 
age of twenty-one, and that having exercised 
that power, by appointing the petitioners 
guardians of the infant till his age of twen- 
ty-one, it was not competent for the Judge to 
remove the petitioners and appoint a new 
guardian except for cause shown, in the 
omission or neglect of duty, &c; and if such 
neglect were alleged, the petitioners were en- 
titled to be cited and heard. (2) Because 



the infant had no right, at the age of foor- 
tean, to choose a guardian, having had guard- 
ians appointed until he should be twenty-one 
years of age. (3) Because the infant was 
not brought into court, and under the inspec- 
tion and examination of the judge; that his 
age, competency to choose, and wish might be 
distinctly known to the judge. (4) Because 
the petitioners w^e not cited to show cause 
why they should not be removed, and the 
said Bitdiie appointed guardian. (5) Be- 
cause the petitioners had no notice of the ap- 
plication and appointment of the said Bitchie 
until after the said order was made, and had 
no opportunity to object to the same. "For 
all which errors in the said decretal order 
your orators have brought this bill of re- 
view, and humbly conceive that they should 
be relieved therein. In tender consideratiim 
whereof, and for that there are divers errors 
and imperfections in the said decretal order 
and proceedings, by reason whereof the same 
ought to be reviewed and reversed. Sec; and 
to the end that the same may be reviewed 
and reversed, &c., and that the said J. T. 
Ritchie may answer, &c., and that your ora- 
tors may be relieved according to equity and 
good conscience, may it please your honor to 
grant your orators a subpoena to the said J. 
T. Bltchie,** &c, and they file a record of the 
proceedings referred to. The said J. T. 
Bitchie appeared on the 20th of September, 
1826, and prayed further time to answer, 
which was given to the 27th, when he ap- 
peared by Mr. Swann his solicitor, and said, 
"that the bill of review, so as aforesaid ex- 
hibited against him, and the matter therein 
contained, are not sufficient in law to compel 
him to answer the said bill," ftc '^herefqre 
for want of a sufficient bill in this case the 
said John prays that the said bill may be 
dismissed," &c. And the said Joseph and 
Philip, by J. Marbury their attorney, say that 
the bill, &c., is sufficient in law, Ac. &c 

The cause having been submitted to the 
judge of the orphans' court, with,odt argu- 
ment, he decreed that the prayer of the peti- 
tion could not be granted, and that the peti- 
tion be dismissed with costs. Upon which, 
decree the petitioners appealed to this court. 

The original order, appointing the petition- 
ers guardians, was in these words: "March 
21, 1821. Catharine Ott having declined the 
appointment of guardian to the infant chil- 
dren of her son, the late Doctor John Ott, it 
is by the court this day ordered, that Joseph 
Forrest and PhiHp Mauro, both of said coim- 
ty and district, be appointed joint guardians 
of the said orphan children of Doctor John 
Ott, deceased, they entering into a bond of 
$20,000, for each guardianship, with William 
(Dooper and Hanson Gassaway securities." 
On the 9th of August, 1825, John T. Bitchie 
made application to the court to be appointed 
guardian to John W. Ott and filed the fol- 
lowing letter: "Frederick Olty, Frederick 
CJounty, July 14th, 1825, To the Honorable 
Mr. Lee, Judge of the Orphans' Ck>urt for- 
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Wasblnffton Ck>anty, in the District of Co- 
lambia. Honorable Sir,— I beg leave herebj 
to make known to jon that 1 am the f on of 
Doctor John Ott, late of Georgetown, in the 
District of Columbia, deceased, and am above 
the age of fourteen years, but under twenty- 
one; and I do choose for my guardian, my 
uncle, John T. Ritchie, of Georgetown afore- 
said; and do hereby make application to you, 
sir, and request that you will be pleased to 
appoint him my guardian; that thereby he 
may possess and exercise the right of protec- 
tion to myself and the property that has de- 
scended to me. With great respect, I remain 
your most obedient servant, John W. Ott" 
On the h&ick. of which letter was the fbllow- 
ing affidavit: "Maryland, Frederick County, 
ss. On the 14th day of July, 1825, personally 
appears John W. Ott, son of Doctor John 
Ott, late of Georgetown, in the District of 
Columbia, deceased, the individual whose 
signature is attached to the within letter, be- 
fore the subscriber, a justice of the peace 
in and for said county; and the said John W. 
Ott, being by me privately examined apart 
from and out of the hearing of all persons 
whomsoever, declares that he had written the 
within letter for the purpose of having it de- 
livered to the Honorable Judge Lee as there- 
by directed, with the view to procure the ap- 
pointment of his unde, John T. Ritchie, to 
be his guardian, and that he has not been 
Induced to choose his said uncle to become 
his guardian by threat or ill usage of his said 
uiele. or of any other person, or through his 
or their displeasure. Witness my hand, 
George Rohr." 

It is noted on the record of the orphans* 
conrt, that the court delivered an elaborate 
written opinion, concluding with a decree 
that the petition of Forrest and Mauro be dis* 
missed with costs. It appears from that 
opinion, the substance of which was publish- 
ed in the National Intelligencer of the 25th 
of December, 1826, that although the coimsel 
of Mr. Ritchie objected to the court's open- 
ing the case upon this bUl of review, yet the 
<.-ourt did open it; and did reconsider and 
conflrm its former decree; and the question 
whether that court had power thus to review 
its decree is to be Considered as reserved for 
the appellate court The appeal from the 
orighial decree appointing Mr. Ritchie guard- 
ian, was dismissed by this court at May 
term, 1826, because the transcript of the rec- 
ord was not transmitted within thirty days 
after the decree. It Is now contended by 
the counsel of Mr. Ritchie that the present 
appeal is to the refusal of the orphans* court 
to review its former decree, and not to the 
decree which in effect nttirmed its former 
decree: so that the only question now before 
this court, as they contend, is, whether the 
orphans* court erred in refusing to reconsider 
its former decree. But the elaborate opin- 
ion of that court shows that it did review its 
former decree, and that it was because it 
foond that decree to be correct that It passed 



the decree for dlsnihssing the petition of For- 
rest and Mauro. The former decree was re- 
viewed, and in fact affirmed. Does the ap- 
peal fn»n this last decree bring before this 
court the question whether the former de- 
cree was correct? If it does, and if this 
court should be of opinion that the first de- 
cree was erroneous, and that the orphans* 
court, upon the review or rehearing, ought 
to have reversed tliat decree, is it competent 
for this court to reverse it? If the orphans* 
court, in Its discretion, had a right to review 
or reOiear the cause, and did review or re- 
hear it, we suppose no one will doubt the 
right of either party to appeal from the new 
decree made at the rehearing. 

The first question, then, Is, whether t)ie 
orphans* court had a right, circumstanced as 
the cause then was, to grant a rehearing, or 
to review its decree. It is said that the pro- 
ceedings of the orphans' court are analogous 
to those of a court of chancery, and that by 
the rules of that court a cause cannot be re- 
heard after the decree has been enrolled; and 
that it is considered as enrolled after the ex- 
piration of the term in which the decree was 
rendered. To this it is answered, that the 
orphans* court has no terms. It sits every 
day, or whenever the judge thinks proper. 
That its decrees are never, in fact, enrolled, 
and are only to be found in the paper minutes 
of the court That the court is not bound by 
the rules of the chancery court; and if it 
were, yet in courts of chancery a rehearing 
is often had after the term in which the de- 
cree is pronounced, and is always within the 
discretion of the court, who win, and often 
have set aside the enrolment for the purpose 
of letting in a party to a rehearing. 1 Har. 
Oh. Prac. 649, and to this effect were cited 
the case of Travis v. Waters, 1 Johns. Oh. 
48; and Conseqtia v. Fanning, 8 Johns. Qh. 
364. See also the case of Mills v. Banks, 3 
P. Wms. 1, 8, where a cause was reheard 
after a lapse of eighteen years, and where 
the chancellor says that a rehearing is in the 
discretion of the court, and is not always a 
matter of right; and in one case, where the 
decree was not enrolled, the court refused to 
discharge an order for a rehearing, although 
at the distance of about twenty-four years. 
The principal difference between a rehearing 
and a review, is in this, that a rehearing 
may be had before enrolment of the decree; 
but after enrolment the party is put to his 
bill of review, which, If It be founded upon 
new matter of |act, discovered since the 
closing of the commission to examine wit- 
nesses, cannot be filed without leave granted 
upon petition; but if it be founded upon 
error in matter of law apparent upon the 
record, no such previous permission of the 
court is necessary. In the latter case, "the 
constant method is to put in a plea, and de- 
mur, namely, a plea of the decree, and a de- 
murrer against opening the enrolment; and 
an answer is rarely required, unless the same 
be ordered by the coiut; so that In effect a 
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bill of reylew ctnnot be b:blis:ht without 
leave of the court. In some shape; for if it 
be founded upon matter apparent in the body 
of the decree, then, upon the plea and de- 
murrer, the court judge whether there ar» 
any grounds for oi>ening the enrolment; and 
if upon matter of fact newly discovered, the 
court, upon the petition for leave to file the 
bill, wHl judge whether there be any founda- 
tion for such leave." 1 Har. Ch. Prac. 170. • 

The court, then, had a right to review its 
decree. In the present case, leave was grant- 
ed "to file a petition, praying the court to re- 
view its order, in granting to John T. Ritchie 
the guardianship of John W. Ott" This pe- 
tition was analogous to a bill of review in 
chancery, and points out the errors in law 
apparent upon the record for which it alleges 
that the decree ought to be reversed. It admits 
that the decree had been signed and enrolled, 
and prays that it may be reviewed and re- 
versed. To this bill, or petition, the defend- 
ant, Mr. Ritchie, was dted to answer; and* 
having appeared, filed a general demurrer; to 
which there was a general replication and 
joinder. The decree of the orphans* court 
thereupon was, that the prayer of the petition 
cannot be granted, and that the petition be 
dismissed, with costs. This decree must be 
referred to the demurrer, and considered as a 
judgment in favor of the defendant, upon the 
issue of law joined by the parties; and can- 
not be considered as the mere exercise of 
the discretion of the court in refusing to re- 
view its decree, or to rehear the cause. That 
discretion was exercised, and perhaps ex- 
pended in the order for leave to file the bill 
of review. The decree is, in effect, a judg- 
ment that the errors, suggested in the bill 
of review as apparent on tne record, were 
not such as ought to have induced the or- 
phans' court to reverse its decree appc^ting 
Mr. Ritchie guardian to John W. Ott The 
parties had, by the demurrer and joinder, 
submitted to the court a matter of law, (of 
right,) not of discretion. The court decided 
the matter of right, and the parties, aggriev- 
ed by the decree, have appealed to this court 
The question, then, upon this appeal, is, 
whether that matter of law, (or right,) thus 
put in issue by the parties, has been correctly 
decided by the orphans' court 

The bill of review states five grounds of 
error: (1) That the petitioners, Forrest and 
Mauro, had, by a previous order of the court, 
been appointed guardians of John W. Ott, 
by virtue of the first section of the twelfth 
chapter. Act 1798, c. 101, and that it was 
not competent for the court to remove them, 
except for cause shown, in the t^mission or 
neglect of some duty; nor without being 
cited and heard. (2) That the orphan, hav- 
ing had a guardian appointed for him until 
the age of 21, had no right, at the age of 
14, to choose a guardian. (8) That he was 
not brought into court to choose his guar- 
dian. (4) That the petitioners were not cit- 
ed to show cause why they should not be 



removed; and (5) That they had no notice 
of the application and appointment of Mr. 
Ritchie, until after he was appointed. 

1. By the 1st section of the 12th chapter 
of Act 1798, c. 101, it is enacted, *'that when- 
ever land shall descend, or be devised to a 
male under the age of 21 years, or to a fe- 
male under 16," "and the said male or fe- 
male shall not have a natural guardian, or 
guardian appointed by last will, agreeably 
to the statute in that case made and pro- 
vided," (12 Car. II. c. 24,) 'nhe orphans' 
court shall have power to appoint a guar- 
dian to such infant until the age of tweoty- 
one years, if a male, and until the age of 
sixteen. If a female, or marriage." Under 
this clause of the statute, the petitioners 
Forrest and Mauro were, in 1821, api>ointed 
joint guardians of the infant children of Dr. 
Ott As the court had power to appoint 
them guardians until the full age of the in- 
fants, and as they were appointed generally, 
without limitation of time, their authority 
continues until the Infants respectively at- 
tain that age, unless it be lawfully revoked 
by the court The orphans' court has no ex- 
press power, under the statute, to remove a 
guardian, or to revoke the appointment ex- 
cept in the single case of his refusing to 
give security when required; and by the 
20th section of the 15th chapter of Act 1798, 
c. 101, it is enacted, "That the orphans' court 
shall not under any pretext of incidental 
power or constructive authority, exercise any 
jurisdiction whatever, not expressly given 
by that act or some other law." If it claim 
jurisdiction to remove a guardian for any 
other cause, it must claim it as a jurisdic- 
tion incidental to the power of appointment 
But all incidental jurisdiction is expressly 
forbidden by the statute. The orphans' court, 
therefore, had no power to remove the 
guardians, or to revoke their authority, they 
never having refused to give the security 
required. 

2. But it has been contended that an in- 
fant has a common-law privilege of choosing 
a guardian at the age of fourteen, and that 
this privilege has been '*sanctioi}ed bythe uni- 
form usage, in England and this country, of 
a thousand years;" that it is '"a solemn, im- 
memorial right;" and that the statute, when 
it authorized the court to appoint a guardian 
until the infant should attain the age of 
twenty-one years, meant to say, "unless the 
orphan, after he shall arrive to the age of 
fourteen years, shall object to such appoint- 
ment, and ask permission to choose another 
guardian." But it was not contended that 
this was an absolute right to choose a guard- 
ian; but a right to be exercised under the 
"surveillance" of the court; for it was ad- 
mitted that the court would not appoint the 
person nominated by the orphan if he "were 
non compos, convicted of an infamous crimes, 
or notoriously dissolute and immoral; nor 
unless he gave ample security for the faith- 
ful discharge of his trust" The statute 
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does not In the slightest manner recognize, 
or allude to, the right of the infant to choose 
his gnardlan; but by giving the court an ab- 
solute power to appoint a guardian till 
twenty-one, evidently negatives the idea, of 
sny such right; for such a right is incon- 
ristent with the power given to the court 
Btit it seems to have been taken for granted 
that, by the common law, the infant had a 
right to choose his guardian in all cases. 
This is not true. When there was a guard- 
ian in chivalry, or by nature, or by statute, 
the infant had no right to choose. It was 
only when there was a guardian in socage, 
or for nurture, in which cases the guardian- 
Bhip continued only till the age of 14, that 
the infant*s right of election existed. 

By the law of England there are various 
kinds of guardians: (1) Guardian in chival- 
ry; (2) in socage; ^) by nature; (4) for 
nnrture: (these four were by the common 
law); (5) by the statute of 4 & 5 Phil. & M. 
c. 8, and 12 Gar. II. c 24, § 8, by which 
statutes the father has a right, by deed or 
last will, to dispose of the custody of his in- ; 
fant children until their age of 21, or for a \ 
less time, and these are called 'testamen- i 
tary,*' and sometimes ''statutory" guardians; 
(6) guardians by the custom of particular 
manors, cities, &c.; (7) guardians appointed 
by the lord chancellor, exercising, in this re- 
spect, the royal prerogative of parens pa- 
triae; (8) guardians appointed by the eccle- 
siastical courts; (9) guardians ad litem, ap- 
pointed by any court in which the interests 
of an infant are litigated (3 BL Comm. 426; 
Harg. Co. Litt. SSb, note 16); these are, in 
general, only appointed pro hac vice, and 
continue only until such interest is finally 
disposed of by the court; (10) guardians by 
election. 

L Guardian in chivalry existed only when 
the infant inherited lands holden by knight's 
service. This guardian had the custody of 
the person and lands of the infant until his 
fall age of twenty-one, and took the profits 
to his own use without account; and also 
the value of the marrla.cje of his ward. The 
infant had no right to elect a guardian. 
This tenure was abolished by the statute 12 
Car. II. c. 24, and with the tenure went the 
right of guardianship connected with that 
tenure. 

2. Guardianship in socage arose, like that 
to chivalry, wholly out of tenure. It was 
necessary that the ward should have inherit- 
ed lands holden in socage. It continued only 
until the heir attained the age of fourteen, 
although some have said that it continued 
until the age of twenty-one, unless the ward, 
after his age of fourteen, should have elect- 
ed another guardian. King v. Pierson, And. 
813; Lit fi 123; Byrne v. Van Hoesen, 6 
Johns. 67. The guardian in socage had the 
custody of the person and of the lands; but 
wholly for the benefit of. the ward. The 
guardian in socage must be the next of kin. 



to whom the lands of the Infant cannot by 
any possibility descend. 

3. Guardianship by nature, existed only 
where the ward was heir apparent of the 
guardian, and extended only to the person 
of the ward. The father was always guard- 
ian by nature of the person of his heir ap- 
parent, even when the infant inherited 
lands holden by knight's service, and where 
the lord was guardian of the estate. Guard- 
ianship by nature continued until the full 
age of twenty-one; and the infant had no 
right to elect a guardian. This guardian- 
ship did not extend to the younger children 
who were not heirs apparent Guardian by 
nature has no right to the custody of the 
infant's estate. H. St G. Tucker's notes on 

1 Bl. Comm. 461. 

4. Guardianship for nurture extended only 
to the custody of the persons of those in- 
fants who are not heirs apparent, and con- 
tinued only until their age of fourteen years, 
and none could have it but the father or 
mother. It only occurs where the infant is 
without any other guardian. After fourteen 
the infant is at liberty to choose his guard- 
ian. How this election is to be made, at 
common law, does not appear in any book 
that we have consulted. 

The court of chancery, exercising, in re- 
gard to infants, the prerogative of the king 
as parens patriae, will appoint guardians 
whenever such appointment is necessary for 
the purpose of protecting the infant's gen- 
eral interest, or for the purpose of sustain- 
ing a suit, or of consenting to the marriage 
of the infant In re Woolscombe, 1 Madd. 
213. But it could never have been required, 
by the common law, that all the infants in 
the kingdom who had not guardians pro- 
vided by the common law, should be brought 
into the court of chancery, to obtain them. 
The ecclesiastical courts have claimed a 
right to appoint curators or guardians, as to 
legacies, and distributive shares of the per- 
sonal estates of intestates, and this right has 
been admitted by the common-law courts; 
but their right to meddle with the persons 
of infants has been denied both by chan- 
cellors and by common-law judges. 4 Burn, 
Bcc Law, 88, 91; Banes v. Lowder, 3 Keb. 
834; Bishop of Carlisle v. Wells, 3 Jones, 
90, 2 Lev. 162; Buck v. Draper, 3 Atk. 631; 
Rex V. Delaval, 3 Burrows, 1436. There is 
a dictum of Lord Chancellor Hardwicke in 

2 Yes. Sr. 375, that "supposing there was no 
testamentary guardian, nor a mother, if the 
infant has any socagre land, and is of the 
age of twelve, if female, er of fourteen, if 
male, they are allowed to chooee their 
guardian; as is frequently done on the cir- 
cuit, and is the constant practice, and what 
this court frequently calls on infants to do; 
though this is still liable to any reasonable 
objection made to such choice." Mr. Har- 
grave, in note 16 to Co. Litt SSb. under- 
stands the expression "on circuit" to mean 
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before a Judge on the circuit We have not 
found this practice alluded to In any other 
book, unless it be In Style, 456; but it Is so 
explicitly stated by Lord Hardwicke that we 
must take it to be so; and it is probable 
that the appearance of the infant, and his 
choice, with the approbation of the court, 
were entered upon the minutes of the court, 
and constituted the only evidence of the title 
of the guardian thus chosen. This practice 
is, by Lord Hardwicke, confined to the case 
where the infant has socage land; and 
probably to the case where there had been 
a guardian in socage, which could only be 
where the infant took by descent A per- 
son cannot strictly be said to have land un- 
less he has a freehc^d estate; for none but a 
freeholder can be tenant to the precipe, or 
be the owner of real estate. Where an in- 
fant had land by purchase, and not by de-. 
scent; or where he bad only personal prop- 
erty, it does not appear that a guardian 
could be elected or appointed before a Judge 
on the circuit 

The right of the ecclesiastical courts to ap- 
point a curator of guardian for the personal 
estate, is probably no more than the right of 
every court to appoint a guardian ad litem 
(3 Salk. 177, pL 14; 8 Burrows^ 1436); for 
those courts, having Jurisdiction as to wills 
and legacies, and the ordering of distribu- 
tion of intestate estates, all legatees, and per- 
sons entitled to distributive portions of intes- 
tate estates, were parties before them; and 
if any of those parties were infants* those 
courts, as every other court would have had 
a right to appoint guardians ad litem to pro- 
tect their interests, so long as they were 
pending before those courts, and to receive 
and apply the money or other property which 
they should receive under the orders of such 
courts, who would have a right also to take 
security from such guardians for the faith- 
ful execution of their trust This is prob- 
ably the only foundation of the power of the 
ecclesiastical courts to appoint guardians; 
and it will not support a claim to appoint a 
guardian for the person of the infant (Loury 
V. Reynes, 2 Lev. 217,) or for his personal 
estate acquired in any other way than by 
bequest or in the course of distribution. In 
the case of guardian for nurture it does not 
appear In what manner, or before whom 
the infant, when he attained the age of four- 
teen, was to make his election; it Is proba- 
ble, however, that it was to be made as in 
the case of tenure by socage. Nor does it 
appear that an infant by the law of Eng- 
land, had a right to choose a guardian in 
any case where a guardian had been ap- 
pointed for him by any person having a dis- 
cretion to choose, unless such appointment 
were expressly limited to the time of the in- 
fant's attaining the age of fourteen, which it 
is believed, in analogy to the rule of the 
common law in guardianship in socage and 
for nurture, was generally the case in ap- 
pointments by the court of chancery, and by 



the ecclesiastical courts; after which age of 
fourteen they were generally permitted to 
nominate their guardians, and if the courts 
perceived no material objection, they ap- 
pointed the guardians thus nominated. And. 
313, 2 Lev. 217. Aft«r the statute of 12 
Car. II. c 24, which abolished tenures by 
knight's-service, almost all the tenures be- 
came tenures In socage, and, consequently, 
almost all guardianships as to lands, f^ 
upon persons not personally chosen by any- 
body. It was right that these accidental 
guardianships should be removable at the 
age of discretion of the infant; but the same 
reason did not apply to guardians selected 
by any authority competent to choose per- 
sons well qualified to take care of the inter- 
est of the infant Hence the statute of 12 
Car. II. c 24, § 8, authorized the father to 
appoint a guardian to his child until the age 
of twenty-one, without recognizing any right 
in the child to choose a guardian. This pro- 
vision, Mr. Justice Blackstone seems to 
think, was made In consideration of the Im- 
becility of Judgment in children of the age 
of fourteen. 

Of the four kinds of guardianship at com- 
mon law, it is believed that only one exists 
in this country, namely, guardianship by na- 
ture. Tenancy by knight's-service, and, con- 
sequently, guardianship in chivalry, never 
existed here, as the lands were, by charter, 
to be holden in free and common socage. 
Guardianship in socage cannot since the 
Maryland statute of descents, 1786, c 45, ex- 
ist here, because there cannot be found any 
of kin to the infant who may not by possi- 
bility, inherit the land. Guardianship for 
nurture cannot exist here, because it la ap- 
plicable only to such children as are not 
heirs apparent; and here all are, by that 
statute, heirs apparent and, consequently, 
guardianship by nature exists in this coun- 
try, and applies to all the children. But a 
guardian by nature, at the common law, has 
no authority over the lands of the infant 
and, perhaps, not over his personal estate; 
as it has been decided, both in England and 
in some of these states, that he has no right 
to receive a legacy bequeathed to his ward. 
See Harg. Co. Litt 88b, and note 12; Genet 
V. Tallmadge, 1 Johns. Ch. 3; Anderson v. 
Darby, 1 Nott & McC. 369; May v. Calder, 
2 Mass. 59; Strickland v. Hudson, 8 Rep. Ch. 
168; Dagley v. Tolferry, 1 P. Wms. 285; Eq. 
Cas. Abr. 300, pL 2; GUb. Cas. 103; Philips 
V. Paget 2 Atk. 80; Cooper v. Thornton, 3 
Brown, Ch. 96, 186; Cunningham v. Harris, 
cited by the master of the rolls, in Cooper 
V. Thornton; Tucker's notes to 1 BL Comm. 
462; 1 Vem. 295; 1 Johns. Cas. 217. 

6. Statutory guardianship. The statute of 
4 & 5 Phil. & M. c 8, which, by implication, 
gave the father a right to appoint a guard- 
ian, by deed or will, to his daughters until 
the age of sixteen, and upon the death of 
the father, without such appointment, gave 
the custody of the daughters to the mother; 
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and the statute of 12 Car. II. c. 24, S 8, which 
authorized the father to appoint, by deed or 
will, a grtiardian for his infant children until 
their full Age, were in force in Maryland; 
and the latter is expressly recognized and re- 
ferred to in the testamentary system of Ma- 
ryland of 1798 (chapters 12, 101, i 1). These 
statutes are now in force in this country, and 
such guardians may now be appointed by 
the father. 

6. Guardians by custom are unknown in 
this country. 

7. Guardians by appointment of the chan- 
cellor. The chancellor in Maryland, it is be- 
liered, never had the power of appointing 
guardians, except ad litem. 

& Guardians by appointment of the eccle- 
siastical courts. No such courts exist in this 
country. The Judge, or commissary-general, 
or deputy-commissaries, who exercised in 
Maryland the only remnant of ecclesiastical 
jurisdiction transferred to this country, had 
no such power. It was, by Act Md. 1715, c 
39, vested solely in the commissioners of the 
county courts, that is, the Justices of the 
county courta , 

9. Guardianship ad litem. All the courts 
had power to appoint guardians ad litem, to 
protect the interests of infants in their re- 
spective courts. 

10. Guardianship by election, as mentioned 
by some of the English writers, has never 
been recognized in this country. Hargrave, 
in his note 16 to Co. Litt 88b, says: "The 
right of making such an election arises only 
when, from a defect of the law, the infant 
finds himself wholly unprovided with a 
guardian." 

Lord Coke, in Co. Litt 87b, says: "It a 
man be seized of a rent-charge, rent-seek, 
common of pasture, and such like inheritan- 
ces which do not lie in tenure, and dieth,— 
his heir within the age of fourteen years, — 
in this case the heir may choose his guard- 
ian; but if he be of such tender years as he 
can make no choice, then (if the father hath 
made no disposition of the custody of the 
child,) it were most fit that the next of kin, 
to whom the inheritance cannot descend, 
should have the custody of him. And who- 
soever taketh the rent, &c., the heir shall 
charge him in an account But if he hold 
any land in socage, in that case the guard- 
ian in socage shall take into his custody as 
well the rent-charge, &c., as the land holdeii 
in socage, because he hath the custody of 
the heir." This is a case in which Lord Coke 
supposes that the heir may choose his guard- 
ian before the age of fourteen. Mr. Har- 
grave remarks upon it, that "Lord Coke only 
takes notice of such an election where the 
infant is under fourteen; and, as to this, 
omits to state how, and before whom. It 
should be made. Nor have we yet met with 
any prior or cotemporary writer who sup- 
plies the defect As to a guardian after four- 
teen. It appears, from the ending of guard- 
ianship in socage at that age, as if the com- 



mon law deemed a guardian afterwards un- 
necessary. However, since 12 Car. II., en- 
abling a father to appoint a guardian to his 
children till twenty-one^ it has been usual, 
for want of such a guardian, to allow the in- 
fant to elect one for himself." "Such elec- 
tion is said to be frequently made before a 
Judge on the circuit 2 ¥es. Sr. 375. But 
we do not think this form to be essential. 
The last Lord Baltimore, when he was turn- 
ed of eighteen, having no testamentary 
guardian, and being under the necessity of 
having one for some special purposes, rela- 
tive to his proprietary government of Mary- 
land, named a guardian by deed." "Indeed, 
it seems as if there was no prescribed form 
of an infant's electing a guardian after four- 
teen, any more than there is before; and 
therefore election by parol might, perhaps, 
be sufficient, though it would be wrong to 
trust to a mode so unsolemn. But we do not 
wonder at the deficiency, because guardian- 
ship by election of the infant is of very late 
origin; it being, we believe, not only unno- 
ticed by any writer before Lord Coke, except 
Swinburne, but there still being no cases in 
print to explain the powers incident to it, or 
whether an infant may change a guardian 
so constituted by himself. EJven Lord Coke, 
we see, though professing to enumerate the 
different sorts of guardianship, and though 
he had before mentioned the latter one. 
omits it here." Co. Litt 88b. "Whence it 
may probably be conjectured that, in his 
time, it was, in strictness, scarcely recog- 
nized as legal." 

What Swinburne says in part 8, | 11, re- 
specting the right of the infant to choose his 
tutor, applies only to the custom of the prov- 
ince of York. Buck v. Draper, 3 Atk. 631. 
Thus we see that the right of infants, at the 
age of fourteen, to choose their guardians, is 
not universal, nor has been "of a thousand 
years' standing." By the law of Maryland 
(Act 1715, c. 39, I 7), "If any part thereof 
(that is, of the intestate's estate) belong to 
an orphan who is capable of choosing his 
guardian, such orphan shall be called to 
court (the county court) and shall then and 
there choose his guardian. Into whose hands 
the said orphan's estat-e shall be committed; 
but if such orphan be not at age, then the 
justices aforesaid (of the county court) shall 
put the persons, lands, goods, and chattels of 
the oi'phans into the hands of such person or 
persons as they shall think fit and take a 
bond, with two sufficient sureties, in the 
names of the orphans themselves, for the se- 
curing and delivering the said estate to 
said orphans, or their guardians, when there- 
unto lawfully called." The persons thus ap- 
pointed, before the orphan is of age to choose 
his guardian, are, by the act, called trus- 
tees. It is not expressly said in the act how 
long these trustees shall exercise the rights 
of guardianship; but, from their being bound 
to deliver up the property to the orphans 
themselves, it is evident that the guardian- 
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ship was to continue, or might continue, un- 
til the orphans should be of full age, and 
capable of receiving the possession of their 
estates; and by the provision being in the 
alternative, namely, to deliver up the es- 
tates to the orphans, or to their guardians, it 
is equally evident that guardians might be 
afterwards appointed; but as the county 
court had power, upon the trustees' refusal 
to give new security when required, '*to re- 
move the orphan's estates out of their 
hands" (Act 1715. c 39, fi 20), **and to re- 
move the person and estate of such orphan 
into other hands" (Act 1729, c. 24, fi 6), it 
does not necessarily follow that the trus- 
tees so apiK/iuted were to be removed of 
course, upon the infant's attaining the age 
of fourteen; nor that the infant, after such 
appointment, had a right, at the age of four- 
teen, to choose his guardian; for the obliga- 
tion of the trustees to deliver up the estate 
to the guardlaji, when required, might be on- 
ly an obligation to deliver it to the person in- 
to whose hands the court should order it to 
be removed. In the cases referred to in the 
20th section of Act 1715, c. 89, and 6th sec- 
tion of Act 1729, c. 24. 

This idea is corroborated by the 33d section 
of Act 1715, c. 39, by which, if a guardian 
should commit waste, and should fail to give 
security as the court should require, to an- 
swer to the orphan for the waste, when at 
age, the orphan (if at age to choose his guard- 
^ian,) should elect his guardian; but if not of 
age to make such election, the court should 
appoint such other person as they should 
think meet; and the guardian so elected, and 
the other person so appointed, were to hold 
and enjoy the land and plantations until the 
orphan should "come to age." By this sec- 
tion, the persons appointed by the court while 
the orphan was imder fourteen years of age, 
were required to hold the estate granted, un- 
til the full age of the infant; therefore, tak 
Ing together the 7th, 20th, and 33d sections 
of Act 1715, with the eth section of Act 1729, 
and Act 1763, c. 24, it seems to us that the 
right of the infant to elect a guardian, which 
is clearly recognized by those acts, is confined 
to the case where the infant is without a 
guardian or trustee already appointed by the 
court, or by the father, under the statutes of 
4 & 5 Phil. & M. c 8, or 12 Car. n. c. 24. 
By Act 1763, c. 24, the court was authorized, 
on application, to permit an orphan of four- 
teen years of age to choose his guardian; 
and if under fourteen, the court was to ap- 
point the guardian, even before the distribu- 
tive share of the orphan was certified by the 
commissary to the county court; and the 
guardian so appointed was to have the same 
power as a guardian otherwise appointed, viz. 
to hold the estate until the full age of the 
orphan. The act of Maryland of 1777 (chap- 
ter 8), by which the orphans' court was erect- 
ed, gives to that court all the powers before 
vested in the county courts, or in the commis- 
sary general, in relation to guardians and 



testamentary affairs. Thus the law stood on- 
til the legislature revised the several acts up- 
on the subject, and adopted the system re- 
ported by the chancellor of Maryland in Act 
1798, c. 101. 

In the previous acts nothing was said of 
guardians by nature, or natural guardians, or 
testamentary guardians, except that the latter 
are excluded from the operation of the dOth 
section of the act of 1715, which requires the 
guardian to ascertain the annual value of the 
real estate, &c, the words are "other (or- 
phans) than such whom the testator in his 
lifetime, by his last will or testament, hath 
otherwise ordered and disposed of." But 
those acts only provided for the case of or- 
phan Infants; that is, fatherless infants. The 
legislature seems to have supposed that the 
father, as guardian by nature, had the cus- 
tody and care of the real and personal estate, 
as well as of the person of his child; and does 
not seem to have considered the mother of an 
orphan as his guardian by nature, after the 
death of the father. This was not so at the 
common-law. By that law the guardian by 
nature, had only the custody of the person of 
his heir apparent; and, after the death of the 
father, the mother, if living, was guardian 
by nature to her heir apparent The grand- 
father was also guardian by nature to his 
grandson, if he was his heir apparent So 
the grandmother, the uncle, the aunt, &c., 
would, each, be guardian by nature to his or 
her heir apparent; and yet the old acts of 
Maryland, in all such cases, authorized the 
county courts to appoint gtiardians, although 
there were already, by the conmion law, 
guardians by nature whose authority over 
the person of the infant, continued until he ar- 
rived at the age of twenty-one years. 

Those acts, and especially the act of 1715, 
having provided for a guardian in every case, 
except the case of an infant whose father 
was living, ought to be construed as having 
virtually declared that the father, as guard- 
ian by nature, should have the custody and 
care of the real and personal estate of the 
infant, as well as of his person. But tbe acts 
did not give the courts authority to require 
surety from the father, as natural guardian, 
unless that authority w^re given by the 20th 
section of the act of 1715, which enacts, **that 
the justices of the county courts take able 
and sufiicient security for orphans' estates, 
and inquire yearly of the security; and if 
there be just cause, that they require new and 
better security; and upon refusal to give new 
and better security, that they remove the or- 
phans' estates out of their hands." This sec- 
tion was not deemed sufficiently explicit to 
enable the county court to demand security 
from guardians, chosen by infants of fourteen 
years; and to remedy this defect, an act was 
passed in 1752 (chapter 3), expressly for the 
pur];>ose of enabling the court to require se- 
curity from such guardians; but that act did 
not apply to guardians by nature. If the 
20th section of the act of 1715, did not, by 
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Its general terms. Include guardians chosen 
bj infants, it could not include natural guard- 
lus nor testamentary guardians. Indeed, if 
testamentary guardians had not been express- 
ly recognized in the 30th section of the act of 
1715, it would be difficult to maintain that 
the general words, in which the 7th section 
gires the power of appointment to the county 
court, would not be justly construed as re- 
pealing the statutes of 4 & 6 Phil & M. c. 8, 
and 12 Gar. IL c 24, so fkur as they might 
bare been supposed to operate in Maryland. 
But it is beliered that those statutes have al- 
ways been considered as in force in Maryland, 
BO far as to authorize a father to appoint, by 
his will, a guardian for his Infant children. 

Again, the 7th section of Act 1715, c. 89, by 
giTing power to the court to appoint a guard- 
Ian for every orphan who is entitled to a dls- 
tributlTe share, superseded, in all such cases^ 
the common-law right of guardianship by na- 
ture, except in the case of the father; so that 
neither the mother, nor the grandfather, nor 
the nnde, could, in such cases, be guardians 
by nature, in Maryland. From whence it 
follows, that after the statute of descents 
(Act 1786^ c 45), and before 1798, in Mary- 
land, there were only three kinds of guard- 
ians, viz.: (1) Testamentary guardians un- 
der the statute of 4 & 5 PhiL & M. a 8, and 
12 Car. n. c. 24; (2^ natm^ guardians; (3) 
statutory guardian, yiz. guardian appointed 
by the county court under the statute of 1715, 
and by the orphans* court under the statute 
of 1777 (chapter 8). For although the orphan, 
at the age of fourteen, had a right to choose 
a guardian, the appointment was still to be 
made by the court; and although the per- 
sons appointed by the court, when the orphan 
was under the age of fourteen, were called 
trustees, yet they were, in fact, guardians, 
and had all the rights, and were subject to 
all the duties of guardians; they are, indeed, 
sometimes called guardians In the same act 
of 1715. The Infant, If no guardian had been 
appointed for him, and if his father were not 
allre, when he arrired at the age of fourteen, 
bad a right to choose his guardian in court; 
but if a testamentary guardian had been ap- 
pointed, or if the court had appointed a guard- 
ian for him before his age of fourteen, or if 
his father were Uving, he had no right to 
choose his guardian. If this be the true con- 
struction of the law of Maryland previous to 
1798, the provisions of the act of that year 
(chapter 101) will be perfectly intelligible. 

The act of 1798 (chapters 101, 12) does not, 
like the act of 1715, confine the power of the 
court to the case of orphans entitled to a dis- 
tributive share of an intestate personal estate, 
but extends it to all infants to whom lands 
shall descend, or be devised, or who may be 
entitled to a legacy, or to a distributive share 
of the personal estate of an intestate, if the 
infant have no natural or testamentary guard- 
Ian. By '^natural guardian," in this statute, 
must be intended such a natural guardian as 
^ entitled to the guardianship of the estate. 



as well as of the person of the infant At 
common law, there was no such natural 
guardian; the guardian by nature, under 
that law, being only entitled to the custody of 
the person of his heir apparent The previ- 
ous law of Maryland, recognized only one 
natural guardian entitled to the gruardlanship 
of the estate of the infant; and that was the 
father. If, then, the infant have no father, 
nor testamentary guardian, the orphans' court 
has the right of appointing the guardian. 
The act of 1796, does not, in any manner, 
recognize the right of the infant to choose his 
guardian at any age. On the contrary, the 
orphans' court is authorized, in all cases in 
which it may appoint a guardian, to make 
the appointment until the full age of the in- 
fant This power is directly repugnant to 
those parts of the former acts of Maryland, 
which authorize the infant to choose his 
guardian, and consequently repeals them. 
Guardianship in socage, and guardianship 
for nurture, which were the only two cases 
In which the infant had, by the common law, 
a right to choose his guardiin, seem to have 
been virtually abolished by Act 1765, c 39, 
which gave the power to the county courts 
to appoint guardians to all <»nE>hans entitled 
to a distributive share. The right of election, 
which they afterwards had, depended upon 
the statutes which were repealed by that of 
1798 (chapter 101). The case of an orphan 
who has acquired property by deed of gift, 
or by purchase other than devise, is not pro- 
vided for by that statute. There is no court 
competent to appoint a guardian for him, nor 
do we think he can constitute one by his 
own act Indeed, we think he has not in any 
case, a right to choose his guardian. And 
it was not without reason, that the legislature 
thought proper to transfer the right of elec- 
tion from the infant to the orphans' court 
At the age of fourteen, .the infant begins to 
be restless and ungovernable, and the salu- 
tary restraints of the guardian are irksome. 
The infant is apt to think his guardian pe- 
nurious and tyrannical. He wants greater 
indulgences; and there are always artful and 
insinuating men enough, who are eager to 
grasp all the property they can lay hold of; 
and who, taking advantage of these disposi- 
tions in the infant will stimulate his restless- 
ness, excite his suspicions, undermine the au- 
thority of the guardian, and finally prevail on 
the Infant, in his simplicity, to place his 
property in their hands. The chance of evil 
resulting from the infant's right of election, 
seems greater than the chance of good; and 
the choice of the court Is more likely to be 
Judicious than that of the infant 

The third error assigned, is that the infant 
was not brought into court to choose his 
guardian. This appears to us also to be a 
fatal error; especially as the infant was not 
out of the jurisdiction of the court at the 
time. In the case of Loyd v. Garew, in 1G99, 
1 Eq. Gas. Abr. 260, pi. 2, it is said, that **if 
a person, appointed a guardian pursuant t 
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the statute (12 Car. 11. c. 24), dies, or refuses 
to take upon himself the guardianship, my 
lord chancellor may appoint a guardian; but 
a guardian cannot otherwise be appointed, 
than by bringing the infant into court, or his 
praying a commission to haye a guardian as- 
signed him." 2 FonbL Bankr. Caa. bk. 2, pt 
2, c. 2, S 2, p. 236. In an anonymous case, 
In the upper bench, in 1655: "The court was 
moTed in behalf of an infknt to discharge a 
guardian assigned by the court, with an in- 
tent to make Richard Somers, attorney of this 
court, guardian in his room, and that the 
former inspection may be discharged, and 
that the infant may now be inspected again, 
because when the former inspection was, and 
the guardian assigned, there was no action 
depending in court against the infant Glyn, 
C. J. Let it be so, for the cause you hare 
alleged, and give notice of it to the former 
guardian." Style, 456. 1 NewL Ch. Prac 
106. If the infant reside within twenty miles 
of London, the guardian is appointed by the 
court, for which purpose the infant, and the 
person intended to be appointed guardian, 
personally attend in court If the infant re- 
side abore twenty miles from London, the 
guardian Is appointed by commission, and the 
infant must be personally before the commis- 
sioners. 14 Ves. 172; 2 Newl. Oh. Prac. 151; 
1 Har. Ch. Prac. 711, 712; 2 Mad. Ch. Prac. 
279. The Maryland act of 1715 (chapter 39, 
§ 7), which allowed an infant of the age of 
fourteen to choose his guardian, required the 
infant to be called to court and then and 
there to choose his guardian; and Act 1798, 
cc. 101, 12, S 2, says, "The said court shall 
have power to call, or hare brought before 
them, any orphan as aforesaid, for the pur- 
pose of appointing a guardian." If, as we 
hare supposed, the only right which the in- 
fant had, in Maryland, to choose his guardian, 
be given by the statute, it must be exercised 



in the manner prescribed by the statute. We 
think, therefore, that if the infant had a 
right to choose his guardian. It could only 
be done personally, and in open court and 
not having been so done, the election and 
appointment were void. 

The fourth error assigned la, that the peti- 
tioners were not cited to show cause why they 
should not be removed. That the petitioners, 
who were the actual guardians, and who had 
a right to continue such until the full age 
of their ward, unless lawfully removed, 
should have had notice of his application, 
and an opportunity to show cause against it 
seems to have been a course dictated by a 
common sense of justice. They had a power 
coupled with an interest, which they had a 
right, and perhaps, were bound to defend. 
But AS we think the orphan had no right to 
elect a guardian, and if he had, he could not 
exercise it out of court, we think the want of 
notice is a fatal error. The fifth error as- 
signed is in substance only a repetition of the 
fourth. 

Upon the whole, we are of opinion, that the 
orphans' court having appointed Mr. Forrest 
and Mr. Mauro guardians of the infant until 
his age of twenty-one years, had no Jurisdic- 
tion or authority to appoint Mr. Ritchie, and 
that his appointment is not merely voidable, 
but absolutely void; that Mr. Forrest and Mr. 
Mauro have never ceased to be guardians; 
and are now entitled to all the rights and 
powers of guardians; and that the sentence 
of the orphans' court, dismissing the bill of 
review, be reversed, with costs; and that this 
court, proceeding to pass such sentence, as the 
orphans' court ought to have passed upon the 
hearing of the bill of review, should order 
and decree that the order of the orphans' 
court, appointing John T. Ritchie guardian 

to the infant John W. Ott be reversed* with 
costs. 
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Ib re JOHNSON. 

(54 N. W. 69, 87 Iowa, 180.) 

Supreme Gonrt of Iowa. Jan. 21, 1808. 

Appeal from district ' court, Des Moines 
county; James D. Smytli, Judge. 

On April 7, 1891« J. H. Sturgls filed his peti- 
tion showing that he is the father of Mary E. 
8. Johnson, then about 7 years of age; that 
some yeaiB previous she was adopted by 
Frank A and Amelia S. Johnson, both of 
whom are now deceased; that said minor 
needed the care and protection of petitioner, 
and that he was a householder, and able to 
care for said child; that at the time of the 
decease of said Johnson, which was since 
the decease of his wife, he claimed to be a 
resident of Des Moines county, Iowa; that 
said child has no legally appointed guardian, 
and cannot be so well taken care of as by 
the petitioner,— wherefore he asks "that he 
may be appointed guaitlian of the person of 
said minor child." On the 11th day of April 
following, D. W. Diggs filed a remonstrance, 
stating that said minor chUd was adopted by 
Mr. and Mrs. Johnson some years previous, 
by contract with the petitioner, and accord- 
ing to the laws of Dakota, in which territory 
said parties then resided; that said Johnson 
and wife took the child, and gave it thdr 
surname, according to the contract; that by 
the laws of Dakota said Sturgis was relieved 
of all care of said child, and responsibility to 
and for said chUd, and thereafter had no 
ri^t oyer it £E» sets out the statute of 
South Dakota authorizing the court to ap- 
point guardians of "minors who have no 
guardian legally appointed by will or deed, 
and who are inhabitants or residents of the 
county, or who reside out of the territory, 
and have estates within the county." He al- 
leges that Mr. Johnson executed his last will, 
which was duly probated in the Des Moines 
district court, wherein he nominated the re- 
monstrator, D. W. Diggs, to be a guardian of 
the person and property of said child, and 
that in pursuance thereof he took charge of 
said child, and then had her at his home, in 
South Dakota. He made further statements 
as to his ability and qualifications to care for 
said child as guardian, and urged that for 
the reasons stated the district court of Des 
Moines county had no jurisdiction to appoint 
another as guardian. The petitioner filed a 
motion to strike said remonstrance, and there- 
after D. W. Diggs filed objections to the ap- 
pointment of said Sturgis as guardian, set- 
ting forth the adoption of the child by Frank 
A Johnson, and the appointment of the ob- 
jector in the will; that no facts were shown 
that he is not a proper person to take charge 
of said child; that he had had charge of her 
since the death of Mr. Johnson; that he hal 
filed his petition in this court for letters of 
guardianship, as provided In said will,-~and 
prayed that evidence may be heard, showing 
that the welfare of said child would be best 



promoted in his custody. An order was en- 
tered sustaining the motion of petitioner to 
strike from the files the remonstrance of Mr. 
Diggs, and appointing petitioner guardian of 
the person of said minor, from which D. W. 
Diggs appeals. 

J. T. niick, for appellant Dower & Hus- 
ton, for appellee. 

GIVEN, J. 1. Appellant moves to dismiss 
the appeal upon the groimds that appellant, 
Diggs, is not a party to the proceeding; is 
not interested therein; that no judgment has 
been entered against him, nor that affects 
any substantial right of his, in such manner 
as to entitle him to appeaL It requires no 
citations to show that in the appointment of 
guardians the controlling consideration is the 
welfare of the ward. It is a special proceed- 
ing to make an appointment, to which no 
person has a private right whatever the pref- 
erences In his favor may be. Lawrence v. 
Thomas, (Iowa,) 61 N. W. Rep. 11. It ap- 
pears from the record that this child was 
adopted by Mr. and Mrs. Johnson, by con- 
tract with tiie petitioner, under the laws of 
Dakota, whereby they became entitled to all 
the rights of natural parents; and the peti- 
tioner was relieved of all parental duties to 
the child, and surrendered all rights over it; 
that Mrs. Johnson being deceased, Mr. John- 
son appointed appellant guardian of the 
chUd, as authorized by the statute of Dakota, 
In his will; that appellant has cared for the 
child* in his home in Dakota* since %txe death 
of Mr. Johnson; and that he is a fit person 
to be guardian, and has petitioned the dis- 
trict court of Des Moines county to appoint 
hiuL This is a contest between Mr. Sturgis 
and Mr. Diggs for the appointment and, un- 
der the facts alleged, Mr. Diggs has a right 
to be heard. The order was against his pro- 
test and against his appointment He cer- 
tainly has the right to have his claims con- 
sidered. The motion to dismiss the appeal is 
overruled. 

2. Appellant's first complaint is that the 
court erred in striking his remonstrance. 
This remonstrance is solely against the juris- 
diction of the court and is grounded upon the 
fact that appellant was appointed guardian 
of this minor in the will of Mr. Johnson, as 
authorized by the laws of Dakota. It is al- 
leged in the petition, and found by the court 
that Mr. Johnson was a resident of Dcf^ 
Moines county, Iowa, at the time of his 
death. It is further found that his last will 
and testament was duly admitted to probate 
in that county, as the place of his residence, 
and principal administration granted on the 
estate. The residence of Mr. Johnson being 
In Des Moines county, that was the domicile 
of the child, and the coiurt of that county had 
jurisdiction to appoint a guardian of its per- 
son, though it was not at the time residing in 
the coimty. Jenkins v. Clark, 71 Iowa, 552, 32 
N. W. Rep. 504. Testamentary guardianship 
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is not autihorlzed by our present Oode. It 
was allowed under the Ck>de of 1851, | 
1492, and unter the reTlsion of 1860, { 2644 
but was omitted from the Ck>de of 1873, 
though recommended by the Oode commis- 
sioners. The Ck>de, I 47, repealed all prior 
public and general statutes. The Codes of 
1851 and 1860 were the same, and were en- 
actments of the common law on this subject, 
and hence their repeal could not hare the 
•effect of reinstating the common law. To so 
hold would be to deny any effect to the re- 
peat In Burger t. Frakes, 67 Iowa, 460, 23 
N. W. Bep. 746, and 25 N. W. Bep. 735, it is 
said 'i2iat the law prescribes that a paroit 
may provide by will for the care and custody 
of a minor child." This is certainly true, 
but not as against the right of the proper 
court to appoint a guardian. It is not a rec- 
ognition of the right of a parent to appoint a 
.guardian by will. If Mr. Johnson continued 
to reside tn Dakota to the lime of his death, 
and the domicile of this child had been in' 
that state, the testamentary appointment of 
appellant under the laws of that state might 
be a sufficient plea against the jurisdiction of 
the courts of this state to appoint a guardian; 
but as the residence of Mr. Johnson was in 
Des Moines county, and as the domicOe of 
the diild was that of tiie parent, the testa- 
mentary appointment of appellant under the 
laws of Dakota did not depriye the district 
oourt of Des Moines county of jurisdiction to 
appoint a guardiaa. It follows from this 
conclusion that there was no error in stiik- 
ing appellant's remonstrance. 



8. Appdlant*s oilier aarfgnments of error 
are that the court erred in appointing the 
petitioner guardian of title person of said 
minor, in not appointing him guardian of 
the person and estate, and in refusing to 
take evidenoe to determine whether or not 
said child's welfare would be better pro- 
moted in his care, or in the care of the peti- 
tioner. The record shows that the cause 
came on for hearing upon the motion to 
strike appellant's remonstrance. "The court, 
up<Mi hearing Iftie arguments of counsel, 
grants said motion, and thereupon made and 
caused to be entered the following order and 
judgment in said cause." The judgment 
finds that petitioner is father of the minor, 
a citizen and resident of Iowa, and a fit per- 
son to be appointed guardian. **We will pre- 
sume, in faror of the court's findings, that 
legal oTidenoe authorizing the decree was in- 
troduced, and considered by the court" 
Henry t. Brans, 68 Iowa, 560, 9 N. W. Bep. 
216, and 12 N. W. Bep. 601. While we think 
the nomination in the will of a party as 
guardian should recelye full consideration 
in the selection of a guardian, yet the 
fact that appellant was a nonresident of 
the state was a sufficient reason why he 
should not be appointed. The selection of 
a guardian is, of necessity, largely wltliin 
the discretion of the court appc^tlng, and 
it is only where there is a clear abuse of 
that discretion that tills court wiU interfere. 
There is nothing in this record to show that 
the discretion was abused, and the order and 
judgment of th» distriot court are. affirmed. 
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OnS ▼. HATJi, 

(82 N. B. 56S, U7 N. Y. 18L) 

Court of Appeals of New York. Nor. 1, 1889. 

Appeal from supreme court, general term» 
fourth department. 

This was an accounting by Stephen S« 
Otis, as guardian of Henry Hall. The guard* 
ian's account, as presented to the surrogate's 
court of Lewis county, charged the wanl for 
12 years* board, $1,248; wearing apparel, 
$240; interest on the board and clothing bill, 
8236.57. The account credited the ward for 
pension money received between 1867 and 
1879, $576.57; work on farm, $250. It ap- 
peared that on his own application Otis was, 
on the 14th of May, 1866. appointed guardian 
of the person and estate of the infant, and in 
February, 1886, he presented his final ac- 
count, verified in the usual manner. The 
ward excepted to every item of credit claimed 
by the guardian, "for any money paid, or for 
food, clothing, or care provided,'* upon sev- 
eral grounds, and, among others, (1) that 
while still an infant the guardian **took hitn 
into his family" as one of its members, with- 
out any intention of charging for his board, 
care, or support, and in that character re- 
tained and treated him, the infant, in the 
mean time, working for the guardian on his 
farm and otherwise, as he dictated, and in 
such labor earning more than enough to pay 
for bis board, clothing, and maintenance; (2) 
that the money with the receipt of which the 
guardian charged himself was granted by the 
government of the United States to the ward 
as pension money on account of his father^ s 
services as a soldier and death in the Rebel- 
lion of 1861, and was inapplicable to any de- 
mand of the guardian, and was not in fact so 
applied by him, and the ward asked that Otis 
be decreed to pay over to him the funds so 
received, with interest. The issues thus pre- 
sented were heard by the acting surrogate, 
and from his report it appeared that the ex- 
ceptions were well founded in fact, and, as 
matter of law, he decided ''(1) that, tiaving 
assumed the relation of parent to his ward, 
the guardian can make no charge for sup- 
port, and the ward cannot receive pay for serv- 
ices; (2) that, having agreed with the step- 
father of the ward that he would pay over to 
the ward the money he should receive, and 
interest when he became of age, and having 
taken the child on that agreement, the guard- 
ian cannot now charge for support, and 
take that money for recompense. ** The sur- 
rogate therefore charged the guardian with 
the sums received by him, with interest, and, 
after deducting his commissions and certain 
expenses, directed him to pay the balance, 
viz., $1,042.56, to the ward, with costs of 
the proceedings. Upon appeal by the guard- 
ian the decree of the surrogate was in all 
things affirmed by the supreme court, and 
the guardian appeals to this oourt. 



EUm B. Broton, for appellant* KUby d 
Kellogg, for respondent. 

DANFOHTH, J. (after stoting the facts 
substantially as above). It is well settled 
that, where parties sustain the relation of 
parent and child, either by nature or adop- 
tion, the former, in the absence of an express 
promise, cannot be required to pay for serv- 
ices rendered by the child, nor the latter be 
obliged to pay for maintenance. No case has 
been cited to the contrary, but the learned 
counsel for the appellant, while conceding 
that "such is undoubtedly the rule of law,'' 
contends that a different doctrine should pre- 
vail in a court having, in respect to matters 
of this sort, a somewhat larger jurisdiction, 
and that the surrogate erred in not disposing 
of the question upon equitable principles. 
He might have done so hsid a case been made 
for such relief, (Yoessing v. Voessing, 4 
Redf. Sur. 364; Hyland v. Baxter, 98 N. Y. 
610;) but we find nothing in the record which 
required his interference. It seems that the 
guardian took the infant into his family with 
the avowed intention of rendering care and 
maintenance gratuitously. He made no 
charge at any time, and, knowing that pen- 
sion moneys would be coming to the child, 
agreed that they should be paid over to him 
when of age, with interest. The account 
actually presented by the guardian to the 
surrogate credits the ward with these mon- 
eys to the amount of $576.57, credits him al- 
so with services rendered after the year 1875 
in the sum of $250, but makes the charge for 
maintenance and care absorb both items, and 
claims as due from the ward a balance of 
$665.80. All this is contrary to the agree- 
ment on which he was permitted to take the 
child, and inconsistent with his conduct aft- 
erwards. He not only treated the child as a 
member of his family, and assumed the char- 
acter of parent, but taught the child to call 
him ''father, " his wife, "mother," and told 
the neighbors that he had adopted him, and 
that the child would be his heir. The ac- 
count now presented is at variance with 
those relations, and, in the absence of evi- 
dence that the support furnished exceeded 
the ordinary necessaries supplied in a farmer's 
family, there was nothing to call for any al- 
lowance; and, moreover, the case actually 
made would have justified a finding that the 
boy's services were of such importonce as to 
furnish a full compensation for his support. 
Such a finding was not necessary, for, under 
the circumstances, the guardian stood, by his 
act and his design, in the place of a parent, 
and his ca<te forms no exception to the gen- 
eral rule that, where that relation exists, no 
charge should be made for services on one 
hand, nor for board and maintenance on the 
other. We agree, therefore, with the supreme 
court, and its judgment should be affirmed. 
All concur. 
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JACX}BIA*S ESTATE t. TERBY. 

<52 N. W. 629, 02 Mich. 275.) 

Snprsme Gonrt of BiichigazL Jane 10, 1B&2, 

Error to drcoit court, Wayne ooonty; George 
S. Hosmer, Judge. 

Action hj the estate of Ida Jacobla agaluBt 
Frances Terry to recover money received by 
her as guardian of said Ida Jacobla. From 
the Judgment both parties bring errnr. AfiOrm- 
ed« 

W. L. Carpenter, for plaintiff. J. W. Don- 
ovan for defendant 

GRANT, J. In 1872, Mrs. Terry was ap- 
pointed guardian of her niece, Ida Jacobia. 
Shortly after her appointment she received f 1,- 
200, the proi)erty of her ward. Bfrs. Terry 
took her niece into her family, and supported 
and cared for her until she was married. In 
1880. She treated her as <Hie of her own chil- 
dren, and no questicm is raised but that she 
properly performed her duty towards her ward. 
She filed no guardian's account until some 
time after her ward's marriage, but this delay 
she seems to have satisfactorily explained. Up- 
on the hearing of her account in the probate 
court, judgment was entered in favor of the 
ward for the whole amount the guardian had 
received, with interest This was evidently 



based upon the testimony of statements claim- 
ed to have been made by the guardian, that 
she still hdd this money for her ward, and 
that she would receive it when she became of 
age. The guardian appealed to the circuit 
court, where the case was tried before the 
court without a jury, and Judgment was en- 
tered tor the ward for $393.97. Both parties 
appeal. Gounsd for the ward insist that the 
guardian was entitled to no credit for the 
board of her ward. Counsel for the guardian 
insist that the court erred in disallowing board 
for the years 1872 and 1873; in allowing inter- 
est; in not allowing her to turn back a house 
and lot, in which she had invested some of her 
ward's money; and in not allowing credit for 
$375 paid by the guardian to the ward's hus- 
band. 

We see no reason for disturbing the judgment 
of the court The guardian was clearly enti- 
tled to some compoisatdon for the support and 
maintenance of her ward, and the amount al- 
lowed was certainly reasonable. 

The guardian was chargeable with interest on 
the money in hor hands. 

As to the money paid the husband, there was 
a conflict of evidence as to whether it was 
paid at the request of the wife. The finding; 
of the judge upon this point, therefore. Is con- 
clusive. The judgment Is affirmed, without 
costs to ^ther party. The other lustices con- 
curred. 
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In re Wn^KINS' ESTATE. 

Appeal of HADFIELD. 

(23 Ati. 325, 146 Pa. St. 585.) 

Sopreme Goort of Pennsylvania. Jan. 4, 1892. 

Appeal from orphans' court, Allegheny 
county. 

In the matter of the guardianship of Jo- 
seph W., Mary J.. Henry W., and Francis Q. 
Wllkins, minors. From the order of the 
orphans' court appointing Mrs. Miriam Hays 
guardian of the persons of these minors, A. 
H. Hadfield, guardian, appeals. AfSxmed. 

T. EL Ryan, Ogden H. Fethers, and A. M. 
Imhrie, for appellant OL O. Dickey and Jas. 
G. Hays, for appellees. 

PER OURIAM. The appellant was ap- 
pointed guardian of the estate of the minor 
children of Joseph W. Wllkins, deceased, 
by the court of Waukesha county, in the 
state of Wisconsin, where their father re- 
sided at the time of his death. Henry W. 
Kendall was, by the same court, appointed 
guardian of their persons. The bulk of the 
estate of the minors is in the county of Alle- 
gheny, in this state, and their nearest rela- 
tives reside there. Their estate in Allegheny 
county was derived from their paternal 
grandfather, Joseph Wllkins, who died in 
1888, leaving a large estate, a portion of 
which passed to the Fidelity Title & Trust 
Company, as guardian of the estate of the 
minors in that county. On the 9th of Febru- 
ary, 1881, Kendall, the guardian of the per- 
sons of the minors, brought them from Wis- 
consin to AU^heny county, and shortly after 
their arrival the orphans' court appointed 
Mrs. Miriam Hays, their paternal aunt, 
guardian ^ their persons. From the order 
1xlub.Cab.Dom.R.— 10 



an appeal was taken by the Wisconsin guard- 
ian, alleging a want of Jurisdiction in the 
orphans* court of Allegheny. We do not re- 
gard this objection as well taken. The mi- 
nors were brought within the jurisdiction 
of the court below by their guardian. Their 
paternal grandmother, and uncle and aunt, 
and other blood relations reside in APegheny 
county, and, as before observed, the bulk cf 
their estate is there. Their guardian In 
Wisconsin is a stranger to their blood, and 
we could not expect from him that care and 
attention to their training and education 
that they would be likely to receive from 
their blood relations, all of whom the court 
below finds to be in every way competent 
to have their custody. The court also dis- 
tinctly finds that it is to the best interest of 
the minors that they shall reside with their 
relations in Allegheny county. We see no 
difficulty in disposing of the question of juris- 
diction, unless we hold that the residence of 
minor children cannot be changed, even with 
the consent of their guardian. We are not 
prepared to assent to such a proposition as 
this. Granted that their domicile cannot be 
changed without the consent of the court of 
tue domicile, it by no means follows that 
their residence cannot be changed by the 
guardian of their persons. The domicile may 
be in one state, and the residence for the pur- 
pose of guardianship of the person in another 
state. Taney's Appeal, 97 Pa. St 74. The 
residence of a minor is frequently changed 
for educational and other purposes, and, as 
the action of the court below was clearly in 
the best interest of these children, we will 
not disturb the decree. Further comment is 
unnecessary, in view of the well-considered 
opinion of the learned judge of the orphans^ 
court The decree is aflh'med, and the ap- 
peal dismissed, at the costs of the appellant 
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PEPPER V. STONE. 

(10 Vt 427.) 

Supreme Court of Vermont Orange. Feb., 

1838. 

This was an appeal from a decree of the 
court of probate for the district of Randolph. 
On the id day of March, 1836, John Stone, 
the appellant, was appointed by said probate 
court, guardian of the minor children of Dan* 
iel Peaslee, deceased, and gave bonds accord- 
ing to law. On the 6th of April, 1886, at the 
request of the friends of said minor children* 
Josiah White, was by said court, appointed 
a joint guardian with said Stone, of said chil- 
dren, upon which the said Stone and White 
gave joint bonds, for the faithful performance 
of their duty, as such guardians, and a joint 
letter of guardianship issued to them from 
said probate court. On the Ist May, 1837, 
Ezra Pepper, the appellee» aa grandfather of 
the said minor children, represented to said 
probate court, that the joint guardians 
were improperly managing *the prop- H28 
erty of their wards, and prayed the 
court to remove them from their guardian- 
ship, and appoint some other person or pei-sona 
in their stead, and the 17th day of the same 
May was assigned by said court for a hearing 
in the premises. On the said 17th day of May, 
1837, Josiah White resigned his trust, as one 
of the joint guardians of said minor children, 
whereupon said John Stone claimed, before 
said probate court, the right of sole guardian- 
ship. But that court revoked the joint letter 
of guardianship, and decreed that the trust, 
under said letter, cease, on the ground that 
the resignation of said White did, of itself, 
operate as a removal of said Stone, by a disso- 
lution of the joint guardianship. No hearing 
was had by said court upon the complaint of 
the appellee. From this decree of the pro- 
bate court Stone appealed to this court. 

L. B. Peck, for appellant. 
W. Upham, for appellee. 

WILLIAMS, C. J. John Stone the peti- 
tionee, and Josiah White, were appointed 
joint guardians of the minor children of Dan- 
iel Peaslee. An appli cation was made to have 
the guardians removed, and one of them, viz. 
White, tendered his resignation. The other 
guardian, Stone, claimed to be appointed sole 
guardian, or that the guardianship belonged 
to him. The judge of probate removed the 
guardians, on the ground that the resigna- 
tion of White was a dissolution of the joint 
guardianship, and, of itself, operated as a re- 
moval of Stone, and, thereupon, proceeded 



to appoint another guardian. It was proper 
for the judge to state the ground of his pro- 
ceeding, especially if it was upon a construc- 
tion of the statute, or upon the decision of 
any legal question. If the removal was not 
because there were objections to the guard- 
ians, or the manner of executing their trust, 
then the court of probate has never exercised 
its discretion on the subject. If that court 
meant to decide upon the law, it decided in- 
correctly. The judge of probate did not pro- 
ceed in this case, because the guardians Lad 
abused their trust, but because he considered 
that the resignation of one guardian, operated 
as a removal of the other. 

In this view, he was manifestly wrong. 
Letters of guardianship create a trust, 
coupled with an interest. When two are ap- 
pointed, and one of tliem dies, the trust sur- 
vives. It is so when administration is 
granted to two. The law is the same as to 
joint guardians and joint administrators. 
Eyre v. Countess of Shaftabury, 2 Peere. 
Williams, 102. People v. Byron, 8 Johns. 

cases, 52, 2 Dane, 40. 
*4S1 *The bonds which are required, and 
given by guardians and administrators, 
are subject to this known principle of the 
law. The sureties enter into the obligation 
with a knowledge of their liabili^, for the 
acts of both, or either, or the survivor. 
Ti>ere is nothing in the probate act which 
either contravenes or repeals this principle of 
the common law. The court of probate, may 
in some cases, put an end to the powers of 
both or either, in cases where the powers 
would not otherwise cease, — but when the 
authority of one ceases or is extinguished, 
that of the other remains. 

The court of probate, in the case before us, 
evidently proceeded upon mistaken grounds, 
and but for that mistake of this principle of 
law, we have no reason to believe they would 
have discharged the guardians and appointed 
others. It will not be necessary for us to ex- 
amine witnesses to determine whether the 
guardians have properly, or improperly ex- 
ercised their trust, as is does not belong to 
this court either to grant letters of guardian- 
ship or administration, or to takes bonds. 

The decree of the court of probate must be 
reversed, as that court evidently mistook the 
law, in discharging or removing the guard- 
ians, and the guuxiians will remain, until 
the court of probate determine tliat they are 
unsuitable or incapable. 

The decree, appointing another g[uardian, 
will of course be reversed, and this judgment 
Is to be certified to the probate court. 
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BOOTH et «L ▼. WILKINSON. 

(47 N. W. 1128. 78 Wis. 652.) 

Sapreme Court of Wisconsin. Feb. S, 189L 

Appeal from circuit court, Grant county. 

E. M. Lowiy and Bushnell & Watkins, for 
ai^ellants. W. Bw Garter, for respondent 

ORTON, J. The appellants are the heirs at 
law of William Booth, deceased. Two of 
them are of age, and one still a minor, who 
appears by guardian ad litem. The respond- 
ent was their general guardian. Their moth- 
er, Mrs. Booth, had removed to Nebraska with 
her children, and had there been appointed 
guardian of the one infant heir, and the mon- 
eys belonging to the heirs had been sent to her 
there, by the respondent, when received by 
him. The respondent had sold a farm belong- 
ing to their estate, as guardian, to one Hitton, 
for about $11,000, on notes secured by mort- 
gage, all of which, and interest thereon, had 
been paid to the respondent, except the last 
two, amounting to $2,000, and the money had 
been sent to Mrs. Booth, In Nebraska. The 
respondent had been notified by the county 
Judge to make final settlement of his guardian- 
ship on the 12th day of February, 1884, and 
he therefore called on Mr. Hitton to pay the 
last two notes, and Hitton looked around to 
borrow the money, and said that he could get 
it of one Mr. Harmes. Harmes called on the 
respondent on the 20th or 22d of January, to 
see in what shape he wanted the money. 
Harmes said it was in the PlattevlUe Bank, 
and the respondent said: "If it is hi the bank, 
it would be best to leave it there;" and that he 
would not want it until February 12th, the 
time of such settlement, and that he would 
then have to get a draft to send to Mrs. 
Booth, and it would be right th^e. Harmes 
then got a certificate of deposit, and turned it 
over to HittcHi, and Hitton delivered it to the 
respondent on the 28th day of January, 1884. 
The following Is a copy of the certificate: 
"Platteville, Wis., January 24, 1884. John 
Harmes has deposited in this bank two thou- 
sand dollars, payable to the order of David 
Wilkinson in current funds, on the return of 
this certificate properly Indorsed. [Signed] 
O. F. Griswold, Gas." The respondent held 
the certificate for the purpose of having it 
present on the 12th or 13th day of February, 
the day of final settlement On the 8th day 
of February the bank broke, and the money 
was lost. On said settlement the respondent 
was credited and allowed by the county court 
this $2,000. On appeal to the circuit court 
said judgment was approved by proper find- 
ings of fact and conclusions of law, and from 
that Judgment this appeal is taken. 

I have stated the facts about the delivery of 
the cotificate according to the testimony of 
the respondent This statement of the facts 
rehites only to this certificate of deposit as 
this is the only subject of contention on this 



appeal I have stripped the case of every- 
thing not material to the only question on this 
appeal. Nothing omitted would affect the 
questicxi. It does not appear that the re^ond- 
ent directed how the certificate of deposit 
should be drawn, but* he knew when he receiv- 
ed it how it was drawn, and accepted it in 
its present form. He knew that the deposit 
stood on the hodkB of the bank to his own per- 
sonal credit It could not be known by the 
books of the bank that this was trust money, 
and not his own. The rule may be technical 
and arbitrary to some extent, but it is based 
upon the soundest principles of business econ- 
omy and integrity, and approved by the high- 
est courts of this countiy and of England 
with such a unanimity of judgment as to make 
it an established principle of law, that if a 
guardian deposits the money in his hands be- 
longing to the heirs in a bank in his own name, 
and to his own credit without any ear-marks 
or indicia to distinguish it as the money of the 
heirs, or of the estate or trust funds, and the 
bank falls, it will be held to be his own per- 
sonal loss, and not that of the heirs. No cir- 
cumstances will justify it if such is the char- 
acter of the deposit It is not a question of 
good faith or of integrity— it is a question of 
naked fact— which determines its legal char- 
acter. The reason of the rule is obvious. 
The following extract from the opinion of 
Judge Porter in McAllister v. Com., 30 Pa. St 
536, expresses, once for all, the rule, and some 
of the reasons of It: "If he [the trustee] under- 
takes to make a deposit in a banking institu- 
tion, the &atry must go down on the books of 
the institution, in such terms as not to be mis- 
understood, that they are the funds of the 
specific trust to which they belong. He cannot 
so enter them as to call them his own to-day, 
if they are good, and to-morrow, if bad, as- 
cribe them to the estate, or shift them in an 
emergency from one estate to another, or by the 
deposit secure the discount of his own note, 
and have the deposit snatched at by the bank, 
if the note be not paid, or attached by a cred- 
itor as the depositor's individual pn^erty. 
* * « No matter what he intends to do, or 
what the cashier or clerk may think he Is do- 
ing, the deposit must wear the hnpress of the 
trust, or he cannot, when brought to account, 
call it trust property." This was the exact 
condition of this fund« and all the reasons of 
the rule are applicable to it as the personal 
and individual deposit of the respondent. The 
rule is infiexible, and there is not in this case 
a single circumstance which makes the rule 
inapplicable to it This is all that need be 
said in this case, for this court has sanctioned 
the rule in a recent case, where the depositor 
informed the teller of the bank, who gave the 
certificate of deposit that they were trust 
funds, and did not belong to him. In WilUams 
V. WilUams, 55 Wis. 300, 12 N. W. 465, and 
13 N. W. 274, Mr. Justice Cassoday marshaled 
and passed in review the leading authorities of 
this country and of Bngland, and sanctioned 
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the rnle In a case that rules this In all essential 
particulars. The loss in this case was that of 
the respondent, and not that «f the heirs, or 
their guardian in Nebraska; and therefore the 
respondent should be charged with this ^,000 



in the settlement of his guardianship. Th& 
judgment of the circuit court is reversed, and 
the cause remanded, with direction for fur- 
ther pioceedlngB in accordance with this opin- 
ion. 
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Appeal of BALTHASER. 

a9 Atl. 408, 188 Pa. St 338.) 

Sapreme Oonrt of Pennsylvania. March 17» 

1890. 

Appeal from orphans' court, Berks county; 
Hiram H. Schwartz, Judge. 

G. H. Schaeffer, for appellant Bleeer & 
Schaffer, for appellee. 

PER CURIAM. We would gladly relieve 
this guardian from the surcharge of 8142, if 
we could do so consistently with our duty* 
but we cannot. The learned judge of the 
orphans' court has found, upon abundant 
evidence, that he was guilty of supine neg- 
ligence* and that the money due his want 
from Maria Elizabeth Faust was lost in con- 
sequence thereof. Had reasonable diligence 
been used it could have been collected. The 
guardian made no serious effort to collect or 
secure it. Moreover, he allowed the 692.97, 
surplus remaining in the assigned estate of 
the said Maria Elizabeth Faust, to be dis- 



tributed to the assignor; and also allowed 
$360.62 to be distributed to the heirs of 
said Maria. It may be the guardian had no 
knowledge of these matters; he says he had 
not, and it may be so. But he should have 
known and would have known it^if he had paid 
even reasonable attention to the duties of his 
trust. While a court is always loth to sur- 
charge a trustee with money that never 
came into his hands, and exacts from him 
only reasonable and ordinary care in such 
matters, it will not do for a guardian to utter- 
ly neglQct his duties in the care and manage- 
ment of his ward's estate. Ordinary pru- 
dence in this instance would have saved 
his ward's money, and we are not measuring 
his responsibility by any higher standard. 
It is not too much to say that, had this 
been his own money, in all probability it 
would not have been lost; and he ought not 
to have been less vigilant in his ward's in- 
terest than he would have been in his own. 
The decree is affirmed, and the appeal dis- 
missed, at the costs of the appellant. 
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BORUFP T. STIPP. 

« 

(25 N. B. 865, 126 Ind. 82.) 

Supreme Gonrt of Indiana. Not. 14, 1890. 

Appeal from clrcalt court, Lawrence 
county ; E. D. Pbabson, Judge. 
Palmer A Crook, for appellant. 

OLDS, J. This ig an notion brought by 
John B. Stipp, as guardian of IbIb G. Ad- 
ams, against the appellant, for the pos- 
seBsion of an organ alleged to be the prop- 
erty of appellee's ward* and that «ald ap- 
pellee l8 entitled to the Immediate posae*- 
sion of the same; that it is of the yalue of 
$28, and is unlawfully detained, etc. Ap- 
pellant demurred to the complaint, which 
was overruled, and exceptions. The only 
question presented is as to the right of 
the guardian to maintain an action for 
the possession of personal property be- 
longing to his ward. It ie contended by 
counsel for the appellant that the guard- 
ian has no right to maintain the action, 
but that the action must be brought in 
the name of the ward by his next friend, 
and we are cited to some authorities 
which, it is contended, sustain this the- 
ory, but we do not think they support 
the contention of counsel. An action of 
replevin is a possessory action, and the 
statute provides that it may be main- 
tained by any person having the right to 
the immediate possession of the property. 
Sections 1266, 1267, Rev. St. 1881. In Pa- 
cey V. Powell, 97 Ind. 871, it is said: "It 
is true, also, that the mere possessory right 
to personal property may prevail against 
the absolute legal title thereto when such 
title and the right of possession become 
separated, and are held by different par- 
ties." Section 2512 provides that ''the 
court having probate Jurisdiction in each 
county in term-time, or the clerk thereof 
tn vacation, shall appoint guardians of 
minors, residents in such county, or hay- 
ing estates therein : and. in case of conflict 



between two appointments in different 
counties, the one first made shall exclude 
all others, and extend to all the property 
of the ward within this state." Section 
2518 gives to the guardian the manage- 
ment of the minor's estate during minor- 
ity. It would seem that there could be 
no doubt but that the guardian has the 
right to the custody of the personal prop- 
erty owned by the ward. Without the 
right to its custody, he would be unable, 
in many instances, to comply with the 
statute, and manage the estate of the 
ward ; and, having the right to the pos- 
session, he may maintain an action for its 
possession. We are referred by counsel to 
sections 265-258, of the Revised Statutes 
of 1881, giving to the Infant the right to 
maintain an action by next friend; but 
we do not deem these sections as controll- 
ing the manner in which an action for the 
possession of personal property shidl be 
prosecuted. The right of action for the 
possession is not necessarily in the infant, 
when he has a legally appointed guard- 
ian claiming the possession and custody 
of the personal property. No doubt an 
infant may, by his next friend, in some in- 
stances, prosecute an action for the pos- 
session of personal property; but the 
guardian, having the custody of the infant 
and the management of his estate, may 
also prosecute an action for the posses- 
sion of i>ersonal property owned by his 
ward. Having the right to the control 
and management of the property, be 
must, as a necessary Incident, have the 
right to recover possession of such prop- 
erty from one unlawfullr retaining the 
possession of the same. It certainly does 
not lie in the mouth of one who unlawfully 
retains possession of the property of the 
ward, and deprives the guardian from 
nianaidng and controlling the same, to 
say that he has no right to sue for and re- 
cover the possession when the infant is 
making no objection. There is no error 
in the record. Judgment affirmed, with 
costs. 
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WASHABAUGH v. HA T iU 

(56 N. W. 82, 4 S. D. 168.) 

Supreme Court of Sonth Dakota. Aog. 10, 

1893. 

Appeal from drcult oonrt, Pennlnirton oomir 
1y; William Gardner, Judge. 

Action by Frank J. Washabaugh against 
Herbert S. HalL Plaintiff had judgment, and 
defendant appeals. Affirmed. 

Sciirader & Lewis, for appellant G* 0. 
Moody and J. W. Fowler, for respondent 

KELLAM, X TbiB aetion was brought to 
recover the $500 paid by respondent to appel- 
lant referred to in a writing, whose execution 
and delivery are conceded, and reaxling as 
f<^ows: "Exhibit B. Rapid City, Dakota, 
December 30, 1885. Received of Frank X 
Washabaugh the sum of |500 cash, and his 
promissory note for the sum of |500, bearing 
even date herewith, and drawing interest at 
tlie rate of ten per cent per annum, which 
said note and cash are in full payment for a 
one-sixteenth interest in and to tlie south- 
east quarter of section 25, township 2, north 
range 7, east B. H. M., provided Herbert S. 
Hall, to whom the cash is paid and note de- 
livered, shall perfect title to the same above- 
described land in himself, within sixty days 
from the date here<tf ; otherwise to be refund- 
ed to the said F. J. Washabaugh. H. S. 
HalL*' Plaintiff had judgment, and defend- 
ant appeals. ' 

Upon the trial it was sufficiently shown 
that much more than the 60 days mentioned 
In the writing had elapsed;^ that appellant 
had not perfected title in hlms^, as we shall 
presently see; and that respoud^it had de> 
manded a return of the $500 paid, which was 
refused. In bis defense, appellant pleaded, 
and on the trial made an effort to show, that 
In receiving said money, and in securing tlie 
title to said land, or trying to do so, he was 
acting as the agent of respondent and others, 
with no understanding on the part of ^ther 
that he was assuming any independent obli- 
gation to procure such title, or any under- 
standing that It would be a good title when so 
procured; so that if, acting in good faith and 
upon his best judgment he procured the best 
title he could obtain, though not a perfect 
one, he had discharged his duty as agent and 
the loss should fall upon the principal, and 
not upon him, the agent The exclusion of 
such evidence Is the first ground of error as- 
signed. We think the trial court was right 
Appellant by executing and respondent by ao- 
cepting this writing had agreed to It as cor- 
rectly defining their relations to each other. 
It was not ambiguous in meaning, nor was 
there any claim that it was given or obtained 
through mistake, accident or fraud. The 
legal effect was that of an agreement execut- 
ed on the part of one, executory on liie part 
of the otber. The contest was between the 
very parties to It To allow it to be shown 
on tbe trial that It was not intended to be^' 



and was not In fact what it purported to be, 
would violate one of the first and most ele- 
mentary rules of evidence. Sections 3553, 
3554, Ck«np. Laws; Dean t. Bank, 6 Dak. 
222, 50 N. W. Bep. 831; Thompson v. Mo- 
Kee, 5 Dak. 172, 37 N. W. Rep. 367; Van 
Brunt V. Day, 81 N. Y. 251. 

Appellant contends, however, that the evi- 
deuce presented by him showed that he had 
perfected title In himself, and that, there- 
fore, respondent could not reclaim the money 
paid. 'S^e whole tract consisted of 160 acresw 
It appears that, at the time of the payment 
of this money and liie execution of the writ- 
ing, the title to this land was still In the 
United States government; that afterwards 
a patent for one 80 of the same was Issued 
to "J. Carlos Stevens, minor orphan ohild of 
Silas B. Stevens, deceased;" that, prior to the 
issuance of said patent one Eliza A Center, 
describing herself as ^'guardian of J. Carlos 
Stevens, minor orphan child of Silas B. 
Stevens, deceased," had made a power of 
attorney authorizing the attorney therein 
named "to sell said lands or any interest 
therein, and to make any contract in rela- 
tion thereto which I [she] might make if 
present;" the land so referred to being the 
80 afterwards patented as above stated to 
the minor orphan, X Carlos Stevoia Under 
the authority of this power, the attorney 
named, prior to the issuance of the patent 
therefor, executed a conveyance in the name 
of said Eliza A Center, as guardian, of ''all 
her estate, right title, and interest daim, 
property, and demand of, in, and to" the said 
land, to one Whitfield, who bad already by 
warranty deed conveyed the same to said 
appellant HalL Did the title thus acquired 
by Hall substantially meet the condition upon 
which the deposit of $500 by respond^it was 
to become a payment on the purchase of the 
land? That is, was the title thus perfected 
in Hall? It is noticeable that in the con- 
veyance to Whitfield, Eliza A Center, al- 
though she describes herself as the guardian 
of J. Carlos Stevens, who was the real own- 
er, does not assume to convey his taterest 
but her own. In tarms^ at least it is her in- 
terest in the property, and not her ward*s^ 
which she imder takes to convey; but pass- 
ing this, as guardian she had no authority to 
sell her ward's real estate, unless so directed 
by a competent court No such authority 
was shown, and none claimed. Without it 
the deed was inoperative as a conveyance of 
real estate. Ttiis is both statutory and com- 
mon law. Section 6009 et seq., Comp. Laws; 
9 Amer. & Eng. Eaa Law, p. 130, and cases 
dted. 

It is contended, however, that the claim of 
the minor was personal property, and could 
be 8(^d and transferred by the guardian, and 
in respect to the <diarBCter of the property 
this contention is supported by Mullen v. 
Wine, 26 Fed. Bep. 206, and Webster v. 
Luther, (Mhm.) 52 N. W. Rep. 271, but this 
does not avoid the difficulty in this jurisdio- 
tion. Considered as an attempted sale of the 



152 



GUARDIAN AND WARD. 



personal property, the transaction would be 
oontrolled in its legal effect by the statute of 
this state, unless it was shown that it took 
place elsewhere, and it does not so i^>pear 
from the record. AsBumlng that Bliza A. 
Center was the duly-appointed guardian of 
J. Carlos Stevens, she had no authority, sim- 
ply because idie was such guardian, to dis- 
pose of the personal estate of her wanL Our 
statute provides when and how the p^ivonal 
property of a minor may be sold by the 
guardian, and tiiere was no attempt to bring 
this case within such statutory conditions, or 
to show the circumstances under which the 
sale was made. To hold this a good and 
valid transfer would be to hold that any 
guardian, simply by virtue of his relation to 
his ward, is authorized at will to sell and dis- 
pose of the personal estate of such ward. 
We cannot so hold under our statute. See 
sections of the Compiled Laws last above 
cited. We are very clear that, upon the facts 
disclosed, the trial court was right In hold- 
ing that appellant had not perfected in him- 
self title to this land. 

It was in evidence that respondent had re- 
newed his four-months note referred to In 
the writing above set oat, and appellant 
claims that this was a ratification of his acts 
in taking the title which he did take, and a 
waiver of respondent's right to demand a re- 
turn of the money paid. Tbla does not neoes- 
sarlly follow. The note was due, and was 
apparently in the hands of the Black Hills 
National Bank. It must either be paid or 
renewed, or its return demanded, and the 
land purchase abandoned by respondent His 
renewal under these oircumstanoe»— and noth- 
ing more is shown—is quite consistent with 
his willingness to allow appellant further 



time in which to procure a satisfactory title, 
leaving the $500 paid to appellant, and re- 
spondent's relation to it, in statu quo. Hie 
reasons for the renewal, or the drcumstances 
under whldi it was made, are not disdoeed 
by the record, and we cannot assume that 
more was intended Uian the simple tsjct 
necessarily means. 

It is n&ct oont^ided that this action for tiie 
return of the $500 could not be maintained 
on account of a partial failure of title, bat 
that it must be complete to entitle respondent 
to a return. T6 support this proposition 
cases are dted, like Greenleaf ▼• Cook, 2 
Wheat 13, holding that where a promissory 
note is given for the purchase of real estate, 
and the transaction executed by recdpt by 
the grantee of a deed therefor, a partial fUl- 
ure of consideration, such as the exist^ice 
of an incumbrance, does not constitute any 
defense to the note in an action at law. 
Without referring to the many cases in which 
the law has been hdd otherwise, it is suffi- 
cient to say that this is not sach a case. 
Here the re^>ondent paid the money to ap- 
pellant, and appellant received it upon the ex- 
press condition tiiat, if he did not perfect the 
title in himself to the land described within 
the time limited, he should refund the money 
so paid to respondent To say that he 
might retain the maaey tf he perfected in 
himself the title to one-half the land would 
require the court to destroy the agreement 
the parties had made, and substitute another 
in its place. Upon the record presented to 
us, we think re^ondent was entitied to a 
substantial oomplianoe with the condition of 
I4>pellanf s agreement, or a return of the 
money. The judgment is affirmed, all the 
Judges concurring. 
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JENNINGS V. JENNINGS et aL (No. 18,278.) 

<37 Pftc 794, 104 CaL 150.) 
Supreme Ooort of Oaliforxiia. Sept 21, 1894. 

Gommisaloiiars' decision. Department 2. 
Appeal from superior court, T^bama county; 
John F. Bllison, Judge. 

Action by W. O. Jennings, Jr., by his guard- 
Ian, against W. O. Jennings, Sr., Frank G. 
Water house, and others, to foreclose a mort- 
gage. Judgment was rendered for plaintiff, 
and defendant Waterhouse appeals. Afllrm- 
e^. 

Holl & Dunn, for appellant A M. McCoy, 
R P. Andrews, and James P. O'Brien, for 
respondents. 

BELCHER, O. On March 6, 1887, W. O. 
Jennings, Sr.» was appointed guardian of the 
estate of his minor son, W. O. Jennings, Jr., 
and thereafter he duly qualified and entered 
upon the discharge of his duties as such 
guardian. On the 23d day of the same month 
he received for and on account of his said 
ward the sum of $1,000 in money, which he 
thereafter held and used until April 9, 1889. 
On the last-named day he executed to his 
ward his promissory note for |1,204.17, being 
for the said |1,000 and interest thereon to 
that date at the rate of 10 per cent per an- 
num, compounded annually, and also a mort- 
gage upon certain real property to secure pay- 
ment of the note; and on the same day he 
caused the mortgage to be properly recorded 
in the records of the county, and shortly 
thereafter deliyered both the note and mort- 
gage to the nK>ther of the boy, to be kept by 
her for him. On April 28, 1890, whUe he was 
still the guardian of the boy, he undertook to 
satisfy and discharge the said mortgage, and 
to that end made and entered upon the mar- 
gin of the record thereof an indorsement as 
follows: *'State of California, County of Te- 
hama— ss.: Full satisfaction of this mor^ 
gage is hereby acknowledged this 28th day 
of April, A. D., 1890. W. O. Jennings, by 
Guardian of W. O., Junior. Attest: W. R. 
Hall, Recorder.- On July 21, 1890, he and 
one Barnes executed to Frank G. Waterhouse 
their joint promissory note for $2,500, and a 
mortgage on the premises covered by the 
mortgage to the boy. and certain other real 
property, to secure payment of said note, 
which mcMTtgage was also duly recorded. He 
continued to be the guardian of his son un- 
til August 19, 1891, when, by an order of 
court he was removed, and his letters of 
guardianship were vacated and annulled. 
And at the same time A. J. McClure was duly 
appointed guardian in his place, and he was 
by the court ordered and directed to turn 
over to McClure all the property and estate 
belonging to his said ward. On March 21« 
1882, W. O. Jennings, Jr., by his guardian, 
A. J. McClure, commenced this action to 
foreclose his mortgage of April 9, 1SS9, alleg- 
ing; among other things, that the note se- 



cured thereby was due and wholly unpaid; 
that the attempted satisfaction of the said 
mortgage was invalid and void, and made 
without any authority or power in the said 
W. O. Jennings, Sr., so to do, and without 
any consideration whatever; and that the 
interest of the defendant Frank G. Water- 
house in the said premises, as mortgagee, was 
subsequent knd subject to the lien of plain- 
tiff's mortgage. The defendant .Waterhouse 
demurred to the complaint upon several 
grounds, and his demurrer was overruled. 
He then answered, denying many of the 
averments of the complaint and, among oth- 
ers, that the attempted satisfaction of plain- 
tifTs mcNigage \vas invalid and void, and 
setting up his own note and mortgage, and 
IKaying that they be adjudged to be a first 
lien upon the premises described in the com- 
plaint Af t» trial the court found the facts 
voT fully, and, among others: *That the 
aforesaid satisfaction undertaken to be made 
and purporting to be made, and the said in- 
dorsement upon the margin of said record, 
were made and executed without any order 
or other authority of the court so to do, and 
without the said Indebtedness, or any part 
thereof, having been paid, discharged, or in 
any way satisfied; and the said purported 
satisfaction of mortgage and the said indorse- 
ment upon the margin of said record were, 
and each of them was, wholly invalid and 
void, and ot no legal force and effect ^ * ^ 
That the said mortgage Is now, and at all 
times since the said 9th day of April, 1889, has 
been, in full force and effect upon and against 
the land contained and described therein. 
That neither said note nor m<xtgage, nor any 
part of the principal sum th^ eln mentioned, 
nor of the interest thereon, has ever been 
paid, and said mortgage has nevtf been 
paid nor satisfied nor discharged." That the 
note and mortgage set up in plaintiff's com- 
plaint in this action were made for a val- 
uable considtttition, and were delivered as In 
these findings hereinbefore stated; and said 
note and mortgage were accepted by the 
mother of plaintiff for and on behalf of 
plaintiff, and it Is for the interest of plain- 
tiff that he should accept and receive said 
mortgage." Judgment was accordingly enter- 
ed foreclosing the plaintiff's mortgage, and 
directing the sale of the mortgaged premises, 
and the application of the proceeds, after 
paying costs, exi>ense8, and attorney's fees, 
to the payment of the amount found due the 
plaintiff; and from this judgment the de- 
fendant Waterhouse appeals. 

1. The demurrer was properly overruled. 
The complaint stated facts sufficient to con- 
stitute a cause of action, and was not ob- 
noxious to any of the objections raised to it. 

2. The appellant contends that the note and 
mortgage w^e given to secure payment of 
money already secured by the guardian's 
bond, and hence were without consideration; 
and also that when the mortgage was made 
the accounts between the guardian and his 
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ward had not been settled, and the amount 
of the indebtedness established, by a com- 
petent court, and therefore the mortgage nev- 
er had any yalidlty. This contention cannot, 
in our opinion, be sustained. The note and 
mortgage were given for money which was 
the property of the mortgagee, and for which 
the mortgagor was p^sonally responsible. 
This constituted a sufficient consida*ation for 
making th^ papers, and the fact that the 
mortgagor was the guardian bf the estate 
of the mortgagee, and had given a guardian's 
bond, did not in any way affect the question. 
He had a right to give further security if he 
chose to do so. Nor was it necessary that the 
amount of the indebtedness be fixed and de- 
termined by any court in order to give valid- 
ity to the mortgage. 

3. The appellant further contends that the 
note and mortga^ neva: became valid and 
binding obligations, because they were never 
delivered to any person authorized to re- 
ceive them for the plaintiff. This conten- 
tion is also, in our opinion, untenable. The 
case shows that the papers were properly 
executed, and the maker at once caused the 
mortgage to be duly recorded, and then de- 
livered them both to plaintiff's mother toe 
him. Tbls, under the decisions in this state 
and elsewhere, constituted a sufficient de- 
livery. In De LeviUain v. Evans, 39 Cal. 120, 
the question arose as to the acceptance of a 
deed of gift of certain real property, and it 
was held that, "if the donee be of mature 
years, he will be presumed to have accepted 
it, if it be for his advantage, unless the con- 
trary appears;" and that, "if the donation 
be to a minor, and to his advantage, the law 
accepts it for him." In Wedel v. Herman, 
59 Gal. 515, it is said: "But it is contended 
that the court below erred in overruling ob- 
jections made to the offer in evidence of the 
deed to the plaintiff from his father, on the 
ground that it was not delivered. The deed 
was produced by the plaintiff. It was a deed 
ftom father to son. It showed that It had 
been duly acknowledged and recorded at the 
request of the grantor, and these^ constituted 
sufficient proof of delivery." In Cecil t. 
Beaver, 28 Iowa, 241, the court, by Dillon, a 
J., said: "Where the deed to a child is ab- 
solute in form and beneficial in effect, and 
the grantor and father voluntarily causes the 
same to be recorded, this is, in law, a suffi- 
cient delivery to the infant, and the title to 
the lands will pass thereby. In such case 
actual, manual delivery and a formal ac- 
ceptance are not necessary." And see, also, Ri- 
vard V. Walker, 39 m. 413; Mitchell v. Ryan, 3 
Ohio St 377; Spencer v. Oarr, 45 N. T. 406; 
Gregory v. Walker, 38 Ala. 26. 

4. The only other question which need be 
considered is that relating to the attempted 
satisfaction of the mortgage by the mort- 
gagor. A similar question arose in the case 
of Aldrich v. WiUis, 55 OaL 81. In that case 
Henry M. Willis received and appropriated 
to his own use money belonging to his in- 



fant daughter, Amelia. For the money he 
executed to Amelia his promissory note, and 
a mortgage to secure its payment, which 
he caused to be duly recorded. Subsequent- 
ly, "acting as guardian," he ent^ed upon the 
margin of the record a satisfaction of the 
mortgage, and then mortgaged the property 
to another party. At the time he received 
the money, and up to the time of the trial, 
he was acting as guardian of Amelia, but in 
fact he was not the guardian of her estate, 
never having received lettors of guardian- 
ship, nor qualified as such. In department, 
this court, by McKlnstry, X, said: "Never- 
theless, Henry M. Willis was a trustee, hold- 
ing the money of the infant, Amelia, Jr., 
which came into his hands in trust for her. 
The mortgage executed by him to secure 
such moneys was altogether for her benefit, 
and the tact that it is set up in her answer 
by her guardian ad litem, and relied upon 
herein, constitutes sufficient proof of deliv- 
ery to and acceptance by her." And it was 
held that the mortgage was not satisfied, 
but was still in full force and effect On pe- 
tition for rehearing in bank, the court, by 
Thornton, J., delivered an opinion, conciured 
in by four other justices, in which, referring 
to the language above quoted, it is said: "To 
which we desire to add: 'And this must be 
so, since, if it [the mortgage] had not been 
for the benefit of the infant, the court be- 
low, it must be presumed, as it had control 
over the conduct of the guardian ad litem, 
would not have allowed him to set it up.' " 
And the opinion closes with the foUovring 
statement: "Whether Henry M. Willis was 
guardian or not we consider ImmateriaL 
The same result follows whether he (Willis) 
was or was not the general guardian of the 
Infant, Amelia Willis." It is earnestly 
claimed for appellant that the language last 
above quoted was entirely obiter, and should 
be disregarded; but we cannot see it in that 
light Conceding that the statement was not 
necessary to a decision of that case, still we 
think it declared the law applicable to the 
case correctly. To hold otherwise, and say 
that a guardian, without any authority of 
court, and without the payment of the in- 
debtedness, can, at his pleasure, satisfy and 
release a mortgage given by him to his ward, 
might greatly endanger the estates of wards, 
and lead to results not contemplated or au- 
thorized by law. Applying the rule declared 
in that case to this, it must be held that 
Jennings, Sr., under the circumstances shown, 
had no right to satisfy the mortgage to his 
ward, and that the attempted satisfaction 
of it was ineffectual and void. We find no 
errors in the record calling for a reversal, and 
therefore advise that the judgment be af- 
firmed. 

We concur: SEARLS, 0.; HATNES, a 

PER CURIAM. For the reasons given in 
the foregoing opinion the judgment appealed 
from is affirmed. 
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SMOOT V. BBLL. 

(Fed. Cas. No. 13,132, 3 Oranch, 0. 0. 848.) 

Circuit Court, District of Columbia* Nor. 

Term, 1828. 

This was an appeal from the sentence of 
the orplians' court in Alexandria, ordering 
the former guardian, George H. Smoot, to 
pay oyer to the new guardian, Gideon Bell, 
chosen by the ward after the age of fourteen, 
money which Smoot had received in Pennsyl- 
vaaia under letters of guardianship taken out 
there, upon his giving bond and security to 
account there. 

Mr. Taylor tor the appellant The orphans' 
court in Alexandria has only the same pow- 
ers which the orphans' court of Maryland 
has; and in the case of Mauro y. Ritchie 
[Fed. Gas. No. 9,312],i \n Washington, at May 
term, 1822, this court decided that the or- 
phans' court cannot appoint a new guardian 
upon the election of the ward kt his age oi 
fourteen; so that Mr. Bell is not guardian, 
and has no right to call Mr. Smoot to account 

Mr. Hewitt, contra, cited Toler, 134, which 
dtes a case from Sergeant and Rawle; and 
contended that as Mr. Smoot had voluntarily 
charged himself with the money in his ae- 
count with the orphans' court here, he is 
t)oimd to account for it here. 

GRANCH, Chief Judge, delivered the opin- 
ion of the court (nem. con.), as follows: 
In this case it is admitted that Mr. Smoot 

1 3 Granch, C. a 147. 



was duly appointed by the orphans' court, 
guardian of the infant before his age of four- 
.teen years. This appointment must have 
been made under the power given to that 
court by the Maryland law, which was in 
force on the 27th of February, 1801, when 
the orphans' courts of this district were erect- 
ed. By that law of Maryland, the guardian 
appointed by the orphans' court is appointed 
until the infant arrive at the age of twenty- 
one, and the infant has no right, at the age 
of fourteen, to choose another. This point 
was decided by this court at Washington, in 
the case of Mauro v. Ritchie [supra], about 
eighteen months ago. Mr. Smoot, therefore, 
stin remains guardian, and Mr. Bell has no 
authority to call him to account 

The next question is, whether Mr. Smoot 
Is bound to account to the orphans' court here 
for the funds which he received in Pennsyl- 
vania under his appointment there under the 
laws of Pennsylvania, and which he there 
bound himself to account for in the courts of 
Pennsylvania. We think he is not bound to 
account to the orphans' court here for that 
fund, although, under a mistake •f his obliga- 
tion, he may have given credit for it in his 
first account with that court. In his second 
account he is credited with tliat fund, as hav- 
ing been improperly charged with it in his 
former account. In his third account he is 
again charged with it by the orphans' court, 
and is required to pay over the balance to Mr. 
Bell; from which order he, Mr. Smoot, lias 
appealed to this court 

We therefore think that the sentence of the 
orphans' court ought to be reversed, with costs. 
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LINE et al. t. LAWDER et aL 

(23 N. B. 758, 122 Ind. 548.) 

Sapreme Oourt of Indiana. Feb. 7, 1890. 

Appeal from circuit court, Huntiu^on 
county; H. B. Satl.br, Judffe. 

Cohb A Watkina and Kenner & Dille, for 
appellants. Brunjran, Spencer ABranyan^ 
for appellees. 

MITCHELL, C. J. This proceeding; was 
instituted by Nettle S.Lawderand ber hus- 
band, to set aiside the final settlement re- 
port of her former guardian, Benajah A. 
Line. It appears from the complaint that 
the ward was united in marriage before 
she attained her majority to Joseph Law- 
der, who was more than 21 years old. 
After her marriage the guardian obtained 
from his ward and her husband a release, 
and receipt in full for the amount which 
he inform^ them remained in his hands as 
guardian. It is arerred. In substance, that 
he obtained the receipt by representing that 
hehad in his possession available securities 
belonging to his ward, which he promised 
to collect, and pay over the amount due, 
before making a final settlement and ob- 
taining his discharge as guardian; and 
that, In violation of his agreement, he 
presented his final account to the court, 
and obtained his discharge, without pay- 
ing the amount due, or delivering to his 
ward, or to any one on her behalf, any- 
thing of value on account thereof. The 
evidence tends to show that at the time 
the instrument, which is both a receipt 
and release, was obtained, the appellant, 
who was the uncle of the ward, represented 
to her and her husband that certain notes 
which were payable to him as guardian, 
and which were not yet due, were good, 
available securities, and that they repre- 
sented the entire amount of his ward's es- 
tate. Belying upon these representations, 
the notes were accepted, and a receipt in 
full was signed by the ward and her hus- 
band. The notes were immediately deliv- 
ered back to the appellant, who agreed to 
collect them without any charge, and pay 
over the money to the ward's husband. 
Nothing was ever collected, and, so far as 
appears, the makers of the notes were in- 
solvent, and the securities were practically 
of no value. Although payable to the 
guardian, they do not appear to have been 
taken for trust moneys loaned by him, 
but for property sold belonging to him, 
or in his own personal transactions, in his 
individual business. One of the notes was 
put into Judgment by the appellant while 
acting as the agent for the plaintiffs. The 
other two were afterwards delivered to 
the ward's husband, and were surrendered 
at the trial, and deposited with the clerk, 
by order of the court, for the appellant's 
benefit. It was adjudged that the confir- 
mation of the final report and the order dis- 
charging the guardian be set aside, and 
the latter was ordered to present an ac- 
count to the court for final settlement. 

It is contended that the evidence does 
not sustain the material averments of the 
complaint, and that it was not sufificient 
to Justify the order and Judgment from 
which this appeal is prosecuted. The re- 



ceipt and release relied on by the appel- 
lant was not taken in pursuance of a set- 
tlement made In the presence of the court. 
A guardian who makes an Informal settle- 
ment with and obtains a release from his 
ward assumes the burden of making it 
clearly appear that he fully and fairly dis- 
closed the condition of the ward's estate 
at the time of the settlement, and that he 
paid over the amount found due, either in 
money or in such securities as had been 
taken in pursuance of the order of the 
court, or in the exercise of such diligence and 
prudence as men display in the conduct of 
their own affairs. The burden rests upon 
the guardian to show affirmatively that 
he exercised the required degree of care in 
taking the securities which he turned over 
to his ward, or that they were good be- 
yond peradventnre, and that they will be 
collectible when they fall due. Slauter v. 
Favorite, 107 Ind. 291, 4 N. £. Rep. 880, 
and cases cited. Before such a settlement 
shall be an exoneration, he is also bound 
to make full disclosure to the court of the 
settlement and manner of payment, with- 
out any concealment or misrepresentation. 
A settlement out of court, without turn- 
ing over to the ward the money, property, 
or securities which actually constitute the 
trust-estate, is not such a settlement as 
will stand in a court of equity, when sea- 
sonablv assailed. State v. Greensdale, 106 
Ind. 864, 6N. E. Rep. 926; Manning v. Man- 
ning, 61 Oa. 187; Schouler, Dom. Rel. § 
888, note; Id. §§ 872, 378. 

While the notes turned over to the ward 
in the present case were nominally paya- 
ble to the guardian, the evidence tends to 
.show that they were taken for the most 
part, at least, in his own personal trans- 
actions, and not for the loan of funds 
constituting the trust-estate. Besides, it 
does not appear that the loans, if the 
notes were taken for loans, were prudent- 
ly made upon collateral or any other ad- 
equate security. Loans made on the cred- 
it of individuals or firms, without security 
or with doubtful security, are ordinarily 
at the risk of the guardian. Wyckoff v. 
Hulse, 82 N. J. Eq. 699; Estate of Post, 
67 Cal. 278; Schouler, Dom. Rel. §853. A 
guardian, it is true, is not an insurer of 
the safety of investments made by him, 
nor is he to be held to an extraordinary 
degree of care; but, in order that he may 
be exonerated from loss on account of in- 
solvent securities taken in the course of 
the guardianship, It is his duty to keep the 
trust-estate separate from his own funds, 
and to act in good faith, and observe that 
sound discretion and prudence usually ex- 
ercised by diligent men about their own 
business. In making loans of the trust 
funds it is his duty to take security. A 
loan made in good faith, and in the exer- 
cise of ordinary care and prudence, upon 
security which seemed ample at the time, 
will not be at the personal risk of the 
guardian, if, on account of changed cir- 
cumstances or depreciation In values, loss 
subsequently occurs. State v. Slevin, 93 
Mo. 253, 6 S. W. Rep. 68. Where adequate 
care Is observed, and the condition of the 
estate and the character of investments 
are truthfully reported to the court, as the 
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law requires, a guardian may relieve him- 
self and his sureties by turning over the 
estate to his ward, who has attained his 
majority, in the condition in which it act- 
ually exists at the time a settlement is 
made. Where a settlement is thus made, 
and it afterwards turns out that securi- 
ties BO taken and turned over were worth- 
less, in order to Justify a cancellation of 
the settlement, there must appear to have 
been n^Ugence or bad faith on the part 
of the guardian. Hardin v. Taylor, 78 
Ky. 593. Where, however, unsecured notes, 
the makers of which are of dpubtful solv- 
ency, have been taken in the individ- 
ual transactions of the guardian, in the 
manner already described, and where 
these have been accepted in lieu of money, 
upon the faith that they were available 
Bolvent securities, it requires a degree of as- 
surance to insist that the receipt and re- 
lease of the ward should now be a bar to 
the opening up of the final settlement. 
Breneman'B Appeal, 121 Pa. St. 641, 16 AtL 
Rep. 650. 

It is contended that there is no evidence 
in support of the averment in the com- 
plaint that the appellant agreed not to 
present the receipt and obtain his discharge 
from the court until after he had collected 
and paid over the money represented by 
the notes in question. Hence it is argued 
the motion for a new trial should have 



been sustained, because the material aver- 
ment in the complaint, or upon which the 
application was predicated, was not 
proved. This view cannot prevail. Wheth- 
er the appellant actually and in terms 
made such an agreement as is averred or 
not, the law made it his duty to withhold 
the receipt and the release, and not secure 
his discharge as guardian until the money 
due his ward was paid over. He will not 
now be heard to say that he did not agree 
to do that which the law and good con- 
science required of him. 

Finally, it is contended that the ward 
must faU because the notes were not ten- 
dered back before the application to set the 
settlement aside was made. This view 
was not sustained. This was not an or- 
dinary action at law, which required, as a 
condition precedent to its maintenance, 
that a contract under which something 
of value had been obtained should be re- 
scinded. There was no contract to re- 
scind, and the principles applicable to 
cases of the class cited are not controlling 
in a proceeding to set aside a final settle- 
ment report of a guardian. In such acase, 
if the ward offers to return whatever may 
have been received, at the hearing, as in 
cases of equitable cognizance, it will be suffi- 
cient. Higham v. Harris, 108 Ind. 246, 8 N. 
E. Rep. 255. There was no error. Thejudg- 
ment is affirmed, with costs. 
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EliA T. I!LA. 

(24 AtL 893, 84 Me. 423.) 

Supreme Judicial Court of Maine. Mareh 81, 

1882. 

Report from supreme judicial court, Saga- 
dahoc county. 

Appeal by Alfred Ela from a decree of the 
probate court allowing the account of LUcla 
Ela, his guardian. Decree affirmed. 

Williams & Wood, for appellant W. L. 
Putnam, for guardian. 

HASKELL, J. One question is whether a 
guardian may interpose the release of his 
ward, given after he is of age, as a defense in 
the probate court to a citation for the settle- 
ment of his account 

Probate procedure. In this state, should be 
conducted upon the rules of the broadest equi- 
ty, wheneyer the provisions of statute do not 
conflict with that view. Substantial justice 
should be awarded by methods conducive to 
economy and dispatch, and without unneces- 
sary circuity of action or prolixity In proce- 
dure. 

Probate appeals give opportunity for the 
settlement of issues of fact by a jury, as in 
actions at law, as well as afford complete con- 
sideration of the cause under the beneficent 
rules of chancery procedure, elastic enough 
to meet the varied conditions likely to arise 
in such matters; so that from inability to 
properly deal with the defense here set up, 
there is no necessity of requiring it to await 
an action at law on the bond, and compel 
prolix and perhaps vexatious litigation over 
the settlement of probate accounts, that in the 
end may amount to naught It is mudi bet- 
ter, in the first Instance, to determine the 
guardian's liability to account than, after a 
long struggle at accounting, to hold it need 
not have been done at alL 

Failure to account when required by statute 
or by the judge of probate is a breach of a 
guardian's bond. Pierce v. Irish, 31 Me. 254. 
When such account is offered for settlement 
or the guardian has been cited to account the 
whole matter is within the jurisdiction of the 
probate court, and must there be dealt with. 
It is of no consequence whether the rights of 
the parties are determined upon an issue 
raised on answer to the citation, as in Wade 
V. Lobdell, 4 Cush. 510, or upon a statement 
of account filed in pursuance of a decree 
thereon, requiring an account In either case, 
the whole matter is open for the considera- 
tion of the judge of probate; for, if the issue 
be raised upon the citation, and a settlement 
with the ward be interposed or his release 



pleaded, it Is pertinent that the court consid- 
er tAe actual condition of the estate as bear- 
ing upon the fairness of the settlement <« the 
validity of the release. All such settlements 
should be subjected to the closest scrutiny, to 
make sure that the ward has not been over- 
reached or defrauded. So in Wade t. Lobdell, 
supra, the receipt in full settlement having 
been allowed as a bar to the citation, with- 
out requiring the guardian to testify as to its 
consideration, on appeal, the case was re- 
manded to the probate court with directions 
to hear evidence touching the validity of the 
receipt and to require the guardian to testi- 
fy respecting his "account and the items 
thereof." The same doctrine la approved in 
Wing V. Rowe, 69 Me. 284. 

Lucia Ela, in 1864, was appointed guardian 
of her four minor children, Margaret now 
dead, Walter, Richard, and Alfred, the appel- 
lant In 1878 the three oldest children, then 
of age, settled with their guardian. To Rich- 
ard was intrusted the family estate, includ- 
ing that belonging to Alfred, the appellant 
It was invested in manufacturing business in 
Cambridge, Mass. The business did not prove 
remunerative, and came to the hands of a 
trustee, who transferred it to Alfred in 1879, 
the next year after he became of age. He 
managed it until 1882, when, tired of it he 
transferred it to his brother Walter, together 
with his supposed claim against Richard for 
losing his property, and released his mother 
from all liability to him as guardian, and re- 
ceived from her the deed of her house in 
Washington, D. O., of considerable value, 
which property he still holds under a con- 
formity deed, received by him in 1890, while 
these proceedings were In progress. The ap- 
pellant's release is under seal. When he made 
it he was 25 years of age, and aware of the 
financial straits of his family. He had been 
educated at Harvard, and had studied abroad. 
Three years' active business must have given 
him some experience in the realities of life. 
He has neither inexperience nor Ignorance to 
offer in excuse. He must have well under- 
stood the effect and purpose of the release 
set up in defense. No fraud appears, and for 
seven years he slept on his rights. 

A careful consideration of the whole evi- 
dence leads to the irresistible ccmclusion that 
the appellant should be held to abide the stip- 
ulations of his own deed, solemnly and under- 
standingly made, without fraud or deceit. 

Decree of probate court affirmed, but with- 
out costs. 

PETERS, 0. J., and WALTON, VTRQIN, 
EMERY, and FOSTER, JJ., concurred. 
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BARRETT t. PROVINCHBR. 

(58 N. W. 292. 89 Neb. 773.) 

Sapreme Ooort of Nebraska* March 21, 1894. 

Error to district court, FlUmore county; Mor- 
ris, Judge. 

Action by John Barrett, guardian, against 
Joseph Provlncher, to recover wages. From 
a Judgment for defendant, plaintiff brings 
error. Affirmed. 

F. B. Donisthorpe, for plaintiff in error. 
John Barsby, for defendant in error. 

RYAN, O. This action was commenced 
before a justice of the peace in Fillmore 
county, Neb., by the plaintiff In error, John 
Barrett, as guardian of Alanson Barrett, 
against the defendant* in error, for the recov- 
ery of $72.30 for work and labor performed 
by Alanson Barrett for the defendant The 
record recites that during the cross-examina- 
tion of plaintiff it was developed that Al- 
anson Barrett, his ward, was dead, and that 
thereupon counsel for the defendant moved 
the court to dismiss the case for the reason 
that the plaintiff had no legal capacity to 



sue. The motion was sustained, and tiie 
cause dismissed at the cost of plaintiff.' 

The sole question presented in this court 
is whether or not, undor the circumstances 
described, the plaintiff, as guardian, could 
maintain an action against the defendant for 
such sum as the defendant owed for labor 
of the deceased ward. Plaintiff relies upon 
Stinson v. Leary, (Wis.) 34 N. W. 63, and 
on Huntsman v. Fish, (Minn.) 30 N. W. 455. 
In neither of these cases was the ward dead; 
he had merely reached the age of majority; 
and it was properly held that, for the pur- 
pose of the adjudication of rights as between 
the ward and guardian, the relation contin- 
ued until a settlement was made. In the 
case at bar, however, the relation was termi- 
nated by the death of the ward. For the 
collection of whatever sums that were due 
the estate of the deceased, an administrator 
or executor was the only representative party 
who could properly maintain the action. The 
judgment of the district court approving the 
proceedings in the justice court was right» 
and is affirmed. Affirmed. 

POST, J., not sitting. 
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FIELD et ux. t. TORRBT. 

(7 Vt 872.) 

Sapreme Ooart of Vermont Windham. Feb.* 

1835. 

Exceptions from Windham countj court. 

In an action of account, a demurrer to the 
replication. The demurrer was sustained* 
The plaintiffs bring exceptions. 

William a Bradley, for plaintifCs. Hub- 
bard & Aikens, for defendant. 

COLLAMER, J. This is a plea to the Ju- 
risdiction of the court, insisting that the de- 
fendant was guardian, and that the whole 
jurisdiction in relation to her guardianship 
is exclusively in the probate court. The rep* 
lication avers, that the defendant ended her 
guardianship by marriage, in 1826; and to 
this, the defendant demurs. This is not an 
objection to the form of the action, and it is 
therefore unnecessary to decide whether 
either or all of the counts should have been 
against the defendant, as guardian, or as 
bailiff ; or to inquire whether that part which 
relates to the land should have been in Wind- 
sor county, for the plea does not insist on 
such a jurisdiction in Windsor county court. 
It is also unnecessar>' to inquire whether all 
of these counts can be sustained; for if any 
one of them can, under the circumstances 
stated in the plea and replication, then this 
plea to the jurisdiction must fail. In all 
pleas to the courts of general jurisdiction, it 
must be shown that there is another court of 
exclusive jurisdiction, in which effectual jus- 
tice, to the full extent to which the plaintiff 
is entitled, may be administered. 1 Chit. 
Plea. 432, and the authorities there cited. 

If the defendant's marriage did imme- 
diately, by operation of law, put an end to 
her guardianship, in 1826» and yet she con- 
tinued to receive the rents and income until 
the full age of the ward, or until the com- 
mencement of this suit, the plaintiffs could 
not have entire remedy in probate, and this 
action must be sustained, or the plaintiffs 
are without redress, at least in relation to 
that part subsequent to 1826. 

The counsel for the defendant insist, that 
inasmuch as the defendant's marriage was 
not noticed in the probate court, and she 
continued to act, she was still legal guard- 
ian. It is insisted that the probate court 
must pass on the subject, and find the mar- 
riage and decree on the subject, and that it 
is like the death, or incompetency, or re- 
moval of one joint administrator. The stat- 
ute on these two subjects is entirely differ- 
ent. By the 34th section of the act consti- 
tuting probate courts, it is provided that 
when any executor, administrator or guai-d- 
ian shall reside without the state, or neglect 
to account on proper notice, or neglect 
^887 to perform any decree of said *court, 
or shall abscond or become non compos 
mentiSf or otherwise incapable or unsuitable 
to discharge the trust, such court may decree 



their powers to cease. By the 38th section, 
it is provided "That when a feme sole, ap- 
pointed executrix* administratrix, or guard- 
ian, shall marry, such marriage shall extin- 
guish her right, under such appointment." 
By the 35th section it is provided *'in all cases 
where the executor, administrator or guardian 
shall die, or where the probate court shall de- 
cree that their powers shall cease, or their 
right be by law extinguished, such court shall 
have power/' Sec. to grant power to others. 
This collation of the provisions of tiie stat- 
ute, shows obviously that in relation to a 
number of causes of incompetency, the stat- 
ute empowers the court to pass upon them, 
but the trust does not cease until the court 
so decree. 

It is also apparent that it is contemplated 
vacancies may exist in* three modes, to wit: 
1, death — 2, where the court decree the trust 
to cease, and 8, the right being by law ex- 
tinguished. And it also appears that the 
marriage of a feme sole guardian is of the 
last class. Such marriage shall extinguish 
their right. Whether the trust and power 
shall survive on the death of a joint adminis- 
trator, is a case on which the probate court is 
to decree. The statute seems clear and ex- 
plicit, and safety and expediency would ap- 
pear to sustain this view. By marriage, the 
wife passes under the control of the husband, 
and tnecomes incapable of keeping the effects 
of the ward separate from those of the hus- 
band. She has contracted a relationship of 
legal dependence, inconsistent with her trust, 
and for which her bail cannot be holden. She 
cannot even sue for the debts of her ward, 
without joining her husband, and then the 
Judgment would survive to him. That a 
course so fruitful of incongruity is to arise 
or continue, because the probate court does 
not take official cognizance of a marriage of 
which it has no means of knowledge, is both 
against the express provision of the statute 
and common safety and security. The de- 
fendant's right and power as guardian, 
ceased upon her marriage in 1826. For the 
use and income after that time, the probate 
court could not compel account, and it there- 
fore follows that the county court had juris- 
diction of this cause. Here we might dispose 
of this question; but as the entire question 
has been argued, and the parties consider a 
full decision not only important to general 
practice, but to the ultimate decision of this 
case, the court proceed further. 

Can this action be sustained for an account 
of those things which were done and received 
by the defendant within her powers of 
^guardian. The only guardian known *888 
to the common law, who had tlie cus- 
tody of estate, was that of guardian in socage. 
Guardians by nature, and for nurture, and in 
chivalry, only extended to the person. Against 
the guardian in socage, account could be sus- 
tained, declaring against him as guardian, and 
in that way only. It is now argued from this, 
that the action could be sustained against no 
other. This does not follow, for no other 
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was then known. It fully appears that if 
any person got into possession of the heir^s 
lands, and used them as for him, and not in 
their own right, the action of account could be 
sustained against him as bailiff. Therefore, 
this action could have been sustained at com- 
mon law* Perhaps it is in analogy with the 
ancient common law, sustaining account 
against the only guardian known to that law, 
that the courts in this country, considering 
the common law as having an elastic and ex- 
pansive principle, adapting itself to the ex- 
igencies of society, have sustained this ac- 
tion against such guardians as are known to 
oar laws. This analogy would be perfect if 
the declaration were against them as guard- 
ian, not bailiff. The defendant here seems 
to insist on abatement on the same matter 
on which a guardian in socage insists, when 
sued as bailiff, that is, that he is not sued in 
bis right capacity; but goes further, and in- 
sists that no action in any form can be sus- 
tained in the common law courts. This seems 
to be insisting on the privilege of a guardian 
in socngp, and yet disclaiming his liability. 

Again, when a guardian in socage held be- 
yond his ward's arrival at the age of 14 years, 
the action could be sustained against him as 
bailiff. This the defendant has donei)y hold- 
ing beyond the termination of her guardian- 
ship, her marriage. But inasmuch as all per- 
sons, even intruders, who used the ward's 
estate for the ward, were subject to this suit 
as bailiff, and none could excuse themselves 
but guardian in socage, this defendant must 
be liable. 

It is however insisted that when the guard- 
ianship is by appointment and not by de- 
scent, as in socage, there the action cannot 
be sustained. To susUiin this doctrine, 
no decision is produced, not even in rela- 
tion to testamentary guardians under the 
statute of Charles II., nor as to guardians 
and tutors appointed by the ecclesiastical 
courts in England, before that period; nor in 
relation to guardians in chancery. That 
such actions do not appear in the books 
against such guardians, may be ascribed to 
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two reasons: 1st, If such suits were brought, 
they would be against them as bailiffs, as al- 
ready shown. — 2d, Matters of trust 
*389 and account went *into chancery. This, 
however, did not repeal the action of 
account, and it has always been left on foot 
in this country. We are therefore not fur- 
nished with a single English decision that 
this action would not be there sustained, even 
for a guardianship by appointment. 

Can it be sustained where the guardianship 
is not only by appointment, but appoint- 
ment by a board having power to compel an 
account, and possessing an entire system ? In 
Connecticut, where the probate court appoint 
the guardian, take bonds, and can compel an 
account, a system as entire as ours, it fully 
appears that after the termination of the 
guardianship, the action of account is sus- 
tained. So it also appears in Massachusetts. 
In New- York, where a surrogate may ap- 
point a guardian, taking bond or the chancel- 
lor without, and where all is a perfect sys- 
tem of accounting in chancery, still it appears 
that at and after the termination of the guard- 
ianship, the ward may have an action of ac- 
count at common law, and the court of chan- 
cery does not enjoin or interfere with it. This 
never extends to intermediate accounting. 

However much we are inclined to confine 
parties to a single tribunal, and not to in- 
crccise the already arduous duties of the coun- 
ty courts, and whatever might be our views 
of convenience, we feel constrained, from 
these principles and authorities, to hold that 
this action of account may be sustained, aft- 
er a guardianship ceases, for what transpired 
under it. 

It is not to be disguised, that the probate 
court is not clothed with all the power want- 
ed for the accomplishment of the object of this 
action, the power of compelling an account 
and enforcing the collection of the balance 
found due, but more especially giving judg- 
ment for what accrued after the termination 
of the guardian's life. 

Judgment reversed, and the defendant to 
answer over. 
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MINTER T. CI-ARK et aL 

(22 S. W. 73, 92 Tenn. 459.) 

Supreme Court of Tennessee. April 13, 1893. 

Appeal and error from chancery court, 
Hardeman county; A. G. Hawkins, Chan- 
cellor. 

Action by Arthur O. Minter against Thom- 
as A. Clark, his guardian, and G. W. Doyle, 
W. W. Casselberry, J. M. Pettlgrew, and 
W. W. Sommons, sureties on Clark's bond, 
to recover a balance due complainant on 
final settlement There was a judgment 
In favor of plaintlfT against Doyle and Cas- 
selberry, and a judgment in favor of Petti- 
grew and Sommons. From that part of the 
decree refusing a recovery against Petti- 
grew and Sommons, complainant appeals, 
and from that part allowing recovery against 
Casselberry he prosecutes a writ of error. 
Afi&rmed as to Doyle and Casselberry. Re- 
versed as to Sommons and Pettigrew» and 
decree entered against them. 

Wood & McNeal, for appellant Frank' 
Fentress, for appellee Clark. 

CAIiDWBLL, J. This is a suit for the 
settlement of a statutory guardianship. On 
the 8th of March, 1870, the county court of 
Hardeman county appointed defendant Thom- 
as A. Clark guardian of complainant, Arthur 
O. Minter, a minor between two and three 
years old. Clark continued to act as guard- 
ian until Minter attained his majority, on 
the 2d day of July, 1888. In the mean time 
the guardian renewed his bond four times, 
and made several partial settlements. His 
original bond was signed by G. W. Doyle 
and BL W. Doyle as suretlea The first re- 
newal bond was executed AprU 2, 1872, with 
L. S. Holmes and W. W. Casselberry as 
sureties; the second. May 6, 1873, with W. 
W. Casselberry and G. W. Doyle as sureties; 
the third, July 8, 1876, with J. M. Pettlgrew 
and G. W. Doyle as sureties; the fourtli 
December 1, 1879, with W. W. Sommons 
and G. W. Doyle as sureties. The last of 
the partial settlements was made on the 1st 
day of May, 1885. By that settlement, 
which is conceded to have been correct, a 
balance of $936.07 was shown to be due from 
the guardian to the ward. Thereafter, at 
different times, the guardian made several 
small disbursements of money for and on 
account of his ward, leaving a large bal- 
ance still due. September 21, 1891, Minter 
filed this bill against Clark, the guardian* 
and G. W. Doyle, Casselberry, Pettlgrew, 
and Sommons, four of the sureties, alleging 
the foregoing facts, and the additional fact 
that Clark had refused to settle his ac- 
counts, and seeking a decree against the 
guardian and said sureties for such balance 
as the court might find to be due him. The 
defendants demurred to the bill, assigning 
as cause of demurrer that the action was 
barred by "the statutes of limitation." The 
nurrer was oven*uled, with leave to rely 






upon the same defense In answer. Clark 
thereafter died, and the bill was voluntarily 
dismissed as to him, Doyle and Cassel- 
berry suffered decrees pro confesso to be 
entered against theuL Pettlgrew and Som- 
mons answered, and in their answer plead- 
ed the statutes of limitation of three, of six* 
and of ten* years as complete bars to com- 
plainant's action. On final hearing decree 
was pronounced against Doyle and Cassel- 
berry for 1841, the amount found to be due 
from the guardian to the ward, but as to 
Pettlgrew and Sommons the bill was dis- 
missed, upon the ground that they were 
protected by the statutes of limitation inter- 
posed in their answer. From that part of 
the decree refusing a recovery against Pet- 
tlgrew and Sommons, complainant appealed, 
and from that part aUowlog recovery against 
Casselberry he has prosecuted a writ of 
error. 

The decree was right as to Doyle and 
Casselberry, but erroneous as to Pettlgrew 
and Sommons. Complainant was entitled to 
a recovery against all of them. The suit 
was not barred as to any of them by any 
statute of limitations. Ordinarily a guard- 
ianship ceases only where the ward attains 
the full age of 21 years, if a male, or mar- 
ries, if a female. Jones v. Ward, 10 Yer^. 
168; State v. Parker, 8 Baxt 497. There 
la nothing in this case to take it out of tba 
general rule. Clark continued to be the 
guardian of Minter, and, as such, the proper 
custodian of his funds, until Minter attained 
his majority. No cause of action accrued to 
Minter until he was of age. Never before 
that time did he have the legal right to 
demand and receive his estate from Clark. 
It is true that dark was derelict, in that 
he failed to make regular biennial settle- 
ments of his ward's estate, and to renew 
his bond every two years, as required by 
section 2499 of the Code; and it is also 
true that for such dereliction the county 
court was authorized to remove him from 
the guardiansliip, and appoint another in 
his place. Code, i 2500. But that neglect 
on his part and the existence of the author- 
ity in the county court cannot, of themselves 
and without more, be held to have denuded 
him of his ofiice, and conferred upon his 
ward, while yet a minor, a right to sue for 
and recover his estate. A guardian cannot 
in that way cast off his official shoes, and 
put the statute of limitations in motion 
against his ward. To allow him to do so 
would be to give him the advantage of his 
own wrong. If the county court should re- 
move an unfaithful guardian, and appoint 
another person in his room and stead, that 
would terminate the office of the former 
guardian, and give a cause of action against 
him for funds of the ward in his hands. 
The same is true where a guardian is per- 
mitted to resign, and another Is appointed in 
his place. State v. Parker, 8 Baxt 498. In 
the case before us there was abundant 
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cause f6r remoTal, and a tribunal with ple- 
nary power to remove and fill tbe TMcancy; 
but tbat was alL No remoyal was made, 
sought, or attempted; hence the guardian- 
ship, with all of ItB Ic^timate consequences, 
continued until the majority of the ward, 
notwithstanding the nonfeasance of the 
CTu&rdlan. Neither he nor his sureties will 
be heard to complain that he was not re- 
moved. The three-years limitation pleaded 
by Pettlgrew and Sommons is found in sec- 
tion 2757 of the Code, which requires that a 
person to whom a cause of action accrues 
ivhlle under disability shall sue within three 
yean after removal of that disability. Com- 
plainant's cause of action* not having ac- 
crued while he was under disability, but at 
the time he attained his majority, that stat- 
ute Is not applicable in this case, and for 
that reason could not have barred his action. 
The statutes of ilx and ten years, (Code» 
H 2775» 2776«) also pleaded hy those defend- 



ants, are equally unavailing in this case, 
because neither ten nor six years elapsed, 
between the accrual of the action and the 
commencement of the suit As we have 
already seen, this cause of action accrued 
at the time complainant became of age, 
and he filed this bill three years, two 
months, and nineteen days thereaft^. The 
right of action as against the sureties did 
not accrue at the time they signed the 
bonds, nor two years thereafter, when the 
guardian failed to renew his bond as re- 
quired by law; it did not accrue as to 
them in 1885, when he made his last par- 
tial settlement, nor at any time thereafter 
before the majority of complainant. The 
cause of action against the sureties Is the 
same as that against the guardian; and it 
accrued against all of them at the same 
time. Bnter decree against Pettlgrew, Som- 
mons, Boyle, and Oasselbeny for debt* U^ 
tarest« and oostSi 
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BELL T. RUDOLPH et aL 

(12 South. 163, 70 Miu. 234.) 

Supreme Ck>art of MissiBsippL Dec 5, 1802. 

Appeal from chancery court, Hinds county; 
H. G. Conn, Chancellor. 

Action by D. M. Rudolph and others 
against William Bell as surety for a guard- 
ian. From an order overruling his de- 
murrer to the complaint, defendant appeals. 
Affirmed. 

Calhoun & Green, for appellant. Frank 
Johnston, for appellees. 

COOPER, J. The demurrer of the ap- 
pellant was properly overruled. The obliga- 
tion assumed by him in becoming surety for 
the guardian was that the estate of the in- 
fants should be lawfully managed by the 
guardian, and restored to them upon the de- 
termination of the guardianship. While this 
obligation was in force, the guardian, with- 
out authority of law, loaned the money of 
the wards to her husband, and it has never 
been repaid by him. Unless the estate is 
protected by the bond of the guardian it has 
been wasted, and cannot be restored to the 
infants, for Rudolph, the borrower, as well 
as the guardian, is insolvent. True, the 
appellant was upon his petition relieved from 
further liability for the acts of the guardian 
by the decree of the court having jurisdic- 
tion of the guardianship, by which a new 
bond was required, which was afterwards 
given. But this did not, and could not, re- 
lieve the sureties on the first bond from lia- 
bility for past delinquencies of the guardian; 
as to those, they continue bound as before. 
The final account of the guardian and the 



decree of the court thereon operated to con- 
clusively establish the fact that the ^uardian 
was indebted to the wards in the sums for 
which decrees wen made, and gave the right 
to execution against her for the same. But 
the decrees are not satisfaction of the de- 
mands of the wards; they are but steps in 
the process of securing satisfaction; and the 
objection of sureties is that they will pay 
the sums found due if the guardian does not. 
These decrees are conclusive against the 
guardian, and prima facie evidence against 
the sureties of the amount due by her to 
the wards. On the facts stated in the bill, 
and admitted by the demurrer, a large part 
of the sum now found to be due had been 
lost to the estate of the minors at and before 
the decree was made relieving the appellant 
from the bond. As to this he was then, and 
ever since has been, bound until the same 
should be returned to the guardian or to her 
successor in the guardianship. This oblif^a- 
tion cannot be discharged by the mere sid- 
mission of the guardian, nor by that, to- 
gether with a decree that she should pay 
the same to the present guardian. Payment 
alone can discharge the obllKation. The 
statutes of limitation set up by the demurrer 
are not available to the appellant. The de- 
fense rests upon the assumption that time 
began to run against the wards from the 
time the decree was passed discharging the 
appellant from liability for the future ad- 
ministration of the guardianship. This is an 
erroneous contention, for under the obliga- 
tion of the bond the guardian was required 
to account with the wards, which she did 
not do until she rendered her final account. 
Nunnery t. Daj, 64 Mist. 459, 1 South. 
Rep. 636. 
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MADISON COUNTY v. JOHNSTON et aL 

(50 N. W. 492, 51 Iowa, 152.) 

Supreme Court of Iowa. April 26, 1879. 

Appeal ftom dicuit court, Madison eounty. 

Action at law upon a guaxdiaii'B bond. A 
judgment upon default was entered against 
the principal, the guardian. Upon an amend- 
ed petition, charging that the surety had 
transferred his property without consideration, 
and praying that it be held subject to the pay- 
ment of plaintilTs claim, the cause was trans- 
ferred to the chancery dodcet. A trial upon 
the merits was had, and the petition as to the 
surety was dismissed. 

McCaughan & Dabney, for appellant Gil- 
pin & Gilpin, for appellee. 

BE30K, C. J. 1. The money in the hands of 
the guardian, for which the surety is sought 
to be charged in this action, is the proceeds of 
real estate sold by the guardian upon proper 
proceedings and orders, as prescribed by the 
statute, had in the proper court After the 
order for the sale, and before the lands were 
disposed of thereunder, the guardian executed, 
with a surety, a special bond, as prescribed by 
statute, that he should faithfully apply and 
account for the money realized from the sale 
of the property. The bond in suit was exe- 
cuted upon the appointment of the guardian. 
The sole question in the case which we find It 
necessary to determine is this: Is the surety 
upon the first bond executed by the guardian 
liable for the money received by the guardian 
upon the sale of the ward's lands? We must 
first direct our attention to the statute applica- 
ble to this case. The bond in suit was execut- 
ed in 1863. The ReTislon of 1860 must there- 
fore be consulted. Section 2548 is as follows: 
^'Guardians appointed to take charge of the 
property of a minor must give bond, with 
surety to be approved by the court, in a pen- 
alty double the value of the personal estate, 
and of the rents and profits of the real estate 
of the minor, conditioned upon the faithful 
discharge of their duties as such guardians 
according to law. They must also take an 
oath of the same tenor as the condition of the 
bond." It is provided that lands of a minor 
might be sold by the guardian upon an order 
of the proper court, made in proceedings insti- 
tuted for the purpose of bestowing authority 
th«%for upon hhn. Sections 2552-2555. Sec- 
tion 2566 provides as follows: "Before any 
such sale or mortgage can be executed, the 
guardian must give security to the satisfaction 
of the court, the penalty of which snail be at 
least double the value of the property to be 
sold or the money raised by the mortgage, con- 
ditioned that he will faithfully perform his 
duty in that respect, and account for and ap- 
ply all moneys received by him under the di- 
rection of the court" It will be observed that 
the bond given upon the qualification of the 
guardian is conditioned for the faithful dis- 
charge of his duty according to law, and the I 



penalty is the value of the personiU estate and 
the rents and profits of the real estate of the 
minor. It is reasonable to suppose that the 
bond holds the surety responsible for the fail- 
ure of the guardian to perform duties contem: 
plated when the instrument was executed. 
The failure to discharge duties not contem- 
plated by the law and by the parties cannot 
be the ground of recovery against the surety. 
This proposition, we think, cannot be doubted. 
It is plain to our minds that the proper dispo- 
sition of the moneys to be afterwards received 
by the guardian upon the sale of real estate 
of the ward was not a duty contemplated by 
the statute requiring the execution of the 
bond, and could not, therefore, have been in 
the contemplation of the parties when the 
bond was executed. We base this conclusion 
upon the following grounds: (1) The bond, 
by the express language of the statute, (sec 
tion 2548,) does not include in its penalty a 
sum to cover the money to be realized upon 
the sale of the minor's lands. Surely, if the 
statute intended that the surety should be 
held liable for mon^ so acquired, pravision 
would have been made for covering it by the 
penalty of the bond. (2) The guardian, when 
the bond was executed, was not charged with 
selling his ward's lands, and holding monej 
realized therefrom. Such duty arose upoi 
the order of the proper court made in proceed 
ings afterwards instituted. Sections 2552- 
2564. The guardian might or might not be 
charged with such duty, depending upon the 
property, circumstances, and interest of the 
ward, as determined by the court. It was 
not a contingent duty, even, when the bond 
was executed, for it could oriy occur upon the 
adjudication of the court. (3) When the 
guardian became charged with the duty of ac- 
counting for moneys realized by the sale of the 
ward's lands, he was required by the statute 
to enter into another bond, with a surety, con- 
ditioned for the faithful performance of such 
duty. The law would not surely require a 
bond to secure faithful performance of duty 
which was before cecured. It cannot be 
claimed that the second bond is required to 
supply probable deficiency of securily in the 
first If the bond first given was regarded by 
the law, when it was executed, as sufficient to 
secure the faithful accounting for moneys 
realized upon the sale of lands, it continued to 
be sufficient The foregoing views are, we 
think, sustained by the following authorities: 
Lyman v. Conkey, 1 Mete. (Mass.) 317; Wil- 
liams V. Morton, 88 Me. 47; Henderson v. 
Coover, 4 Nev. 429; Warwick v. State, 5 Ind. 
350; State v. Steele, 21 Ind. 207; Potter v. 
State, 23 Ind. 607; Colbum v. State, 47 Ind. 
321; In re Andrews' Heirs, 3 Humph. 592. 

2. The plaintiff Insists that the surety is 
l>ound by the conditions of the bond in suit for 
the payment by the guardian of the money re- 
ceived for the land of the ward. The bond is 
conditioned that the guardian *'shall faithfully 
discharge the office and trust of guardian, ar 
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cording to law, and shall render a fun and 
lost account of Baid guardianship trom time 
to tlme» whenever thereunto required by law, 
and render and pay to said minor all moneys, 
goods, JLXkd chattels, title papers and effects, 
which may come to the hands or possession of 
such g^uardlan, belonging to such minor, when 
such minor shall be entitled thereto, or to any 
subsequent guardian should such court so di- 
rect" It will be understood that, while this 
bond specifies some duties to be performed by 
the guardian, it does not mention all; neither 
does It specify duties of the guardian not pre- 
scribed by the law. Bach of the duties enu- 



merated la Included in those prescribed by the 
general language of the statute, namely, the 
faithful performance of the duties ot guardian 
according to law. It may be that. It the bond 
contained conditions not covered by those pre- 
scribed by the statute, the defendant would 
be liable thereon, but as It does not, the Instru- 
ment cannot be extended to matters not with- 
in the contemplation of the law. We reach 
the conclusion that the defendant Is not liable 
upon the bond in suit Other questions rais- 
ed by counsel need not be considered In view 
of the conclusions w% reaetL 
Affirmed. 
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WHITNEY et aL ▼. DUTCH et aL 

(14 Mass. 457.) 

Supreme Court of MaAsachusettB. Suffolk. 
March Term, 1817. 

Assumpsit on a promissory note, made by 
the defendants to the plaintiffs, on the 18th 
of December, 1811, for 847 dollars 76 cents. 

The defendant Dutch was defaulted. The 
defendant Green pleaded 1st.. The general 
issue: 2Iy. That he was under age at the 
time when the note was made.— The plain- 
tiffs replied, that after he came of age, he 
agreed to and confirmed the promise; to 
which he rejoined, that he did not so agree; 
on which also issue was joined. 

It appeared at the trial, which was had at 
the last November term in this county before 
Jackson, J., that Dutch & Green, while the 
latter was under age, had agreed to be part- 
ners, and as such, had often dealt with the 
plaintiffs. The note In question was signed 
by Dutch; using the firm and style of the 
house of Dutch & Green, at a time when the 
latter was under age. 

In March, 1816, after Green arrived at full 
age, the plaintiffs applied to him for payment 
of the note; when he acknowledged that it 
was due, and promised that on his return to 
Eastport, where he resided, he would en- 
desTour to procure the money and send it to 
the plaintiffs: saying at the same time that 
it was hard for him to pay it twice; he al- 
leging, as it was understood, that the sup- 
posed partnership had been, a long time be- 
fore, dissolved; and that Dutch had taken 
the whole sto<^ and agreed to pay all the 
debts of the company. 

The counsel for the defendant contended, 
that the implied power of one partner to bind 
the other, was void in this case; as Green 
was a minor at the time of making the note, 
and therefore could not empower any agent 
or attorney to bind him in any manner; that 
the note was therefore void as to him, and 
not merely voidable; and so the supposed 
promise could not be confirmed or ratified by 
the subsequent promise or agreement, which 
was proved, as above-mentioned. 

The judge, intending to reserve the ques- 
tion for the consideration of the whole court, 
directed a verdict for the plaintiffs on both 
Issues, which was returned accordingly. 

If the court should be of optaiion that the 
defendant Green was, under these circum- 
stances, liable to the plaintiffs for the amount 
dne on this note, the verdict was to stand, 
and judgment entered accordingly; otherwise 
the verdict was to be set aside, and a verdict 
entered for the defendants. 

Mr. Thurston, for plaintiffs. Mr. Leland, 
for defendants. 

PARKER, C. J. The question presented to 
the eoun in this case, and which has been 
Argued is, whether the issue on the part of 



the plaintiffs is maintained by the evidence 
reported. 

The first objection taken by the defend- 
ants* counsel is, that no express promise is 
proved, after the coming of age of the de- 
fendant.— By the authorities, a mere acknowl- 
edgment of the debt, such as would take a 
case out of the statute of limitations, is not 
a ratification of a contract made during mi- 
nority. The distinction is undoubtedly well 
taken. The reason is, that a mere acknowl- 
edgment avoids the presumption of payment, 
which is created by the statute of limitations; 
whereas the contract of an infant may al- 
ways, except in certain cases sufficiently 
known, be voided by him by plea, whether 
he acknowledges the debt or not: and some 
positive act or declaration on hhs part, is 
necessary to defeat his power of avoiding it. 

But the terms of ratification need not be 
such as to Import a direct promise to pay. 
All that is necessary is, that he expressly 
agrees to ratify his contract; not by doubtful 
acts, such as payment of a part of the money 
due, or the interest; but by words, oral or 
in writing, which import a recognition and a 
confirmation of his promise. 

In the present case, the defendant acknowl- 
edged that the money was due, when called 
upon to pay the demand; and promised that 
he would endeavour to procure the money 
upon his return home, and send It to the 
plaintiff. This was sufficient to satisfy the 
jury, that he assented to and ratified the 
original promise: for it would be a distortion 
of language, to suppose that he meant only 
to endeavour to persuade Dutch, to pay the 
money; and if he succeeded, that he. Green, 
would send it to the plaintiff. 

But the other point made in the defence is 
more difficult, and presents a question new 
to us alL This Is, that the note, being signed 
by Dutch for Green, was void in regard to 
Green; because he was not capable of com- 
municating authority to Dutch, to contract 
for him; and that being void, it is not the 
subject of a subsequent ratification. 

No such question appears to have occurred 
in our courts, nor in those of England, or of 
the neighbouring states. Partnerships have 
not been unconmion between adults and in- 
fants; and simple contracts, signed by one 
for both, undoubtedly have often been made. 

It is unfavouraUe to the principle, contend- 
ed for by the counsel for Green, that no such 
case has been found: f6r this silence of the 
books authorizes a presumption, that no dis- 
tinction has been recognized between acts of 
this kind done by the Infant himself, and 
those done for him by another. We must 
however examine the principles, by which 
the contracts of infants are governed; and 
see if, by any analogy to settled cases, the 
present defence can be maintained. 

It is admitted generally, that a contract 
made by an Infant, although not for np^~~ 
saries, is only voidaUe: and that an ez 
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adoption of it, after he comes of age, will 
malLe it vaiid from its date. Nor does the 
law require that he shall be sued, as apon 
the new promise; but gives life and validity 
to the old one, after it is thus assented to.— 
But it is urged, that this doctrine applies only 
to those contracts, which are made by the in- 
fant personally; and that the delegation of 
power by him to another of full age, to act 
for him, is utterly void; and that no contract, 
made in virtue of such delegation, can sub- 
sist, so as to be made good by subsequent 
agreement or ratification. 

If we confine ourselves to the letter of the 
authorities, it would seem that this doctrine 
is correct; for we find that, in the distinc- 
tions made in the books between the void 
and voidable acts of an infant, a power of at- 
torney is generally selected, by way of ex- 
ample, as an act absolutely void: unless it 
be made to enable the attorney to do some 
act for the benefit of the infant; such as a 
power of attorney to receive seizin, in order 
to complete his title to an estate. 

The books are not very dear upon this sub- 
ject All of them admit a distinction between 
void and voidable acts; and yet disagree with 
respect to the acts to be classed under either 
of those heads. One result however, in which 
they all appear to agree, is stated by Lord 
Mansfield in the case of Zouch v. Parsons. 3 
Burrows, 1794, viz. that whenever the act 
done may be for the benefit of the infant, it 
shall not be considered void: but that he 
shall have his election, when he comes of 
age, to affirm or avoid it; and this Is the only 
dear and definite proposition, which can be 
extracted from the authorities. 

The application of this prindple is not how- 
ever free from difficulty: for when a note or 
other simple contract is made by an infant 
himself, it may be made good by his assent, 
without any inquiry whether it was for his 
benefit, or to his prejudice. For jt he had made 
a bad bargain in a purchase of goods, and 
given hlB promissory note for the price; and 
when he came of age, had agreed to pay the 
note, he would be bound by this agreement, 
although he might have been ruined by the 
purchase. Perhaps it may be assumed as a 
principle, that all simple contracts by infants, 
which are not founded on an illegal consid- 
eration, are strictly not void, but only voida- 
ble; and may be made good by ratification. 
They remain a legal substratum for a future 
assent, until avoided by the infant: and if, 
instead of avoiding, he confirm them, when 
he has a legal capacity to make a contract, 
they are, in all respects, like contracts made 
by adults. 

With respect to contracts under seal also, 
they are in legal force as contracts, until they 
are avoided by plea. Whether they can, in 
all cases, as it is dear they can in some, 
such as leases, be ratified, so as to prevent 
the operation of a plea of Infancy, except by 
deed, need not now be decided. A deed of 



land, by an infant having the title, would un- 
doubtedly convey a seizin; and the grantee 
would hold his title under it, until the Infant, 
or some one under him, should by entry or 
action avoid it 

Perhaps it cannot be contended, against the 
current of authorities, that an act done by 
another for an infant, which act must neces- 
sarily be done by letter of attorney under 
seal, is not absolutely void: although no sat- 
isfactory reason can be assigned for such a 
position. But as this is a point of strict law, 
somewhat incongruous with the general rules 
affecting the contracts of infants; it Is not 
necessary nor reasonable to draw inferences, 
which may be repugnant to the prindples of 
justice, which ought to regulate contracts be- 
tween man and man. 

The object of the law, in disabling infanta 
from binding themselves, is to prevent them 
being imposed upon and injured by the crafty 
and designing. This object is in no degree 
frustrated by giving full operation to their 
contracts, if, after, having revised them at 
mature age, they shall voluntarily and delib- 
erately ratify and confirm them. It is enough, 
that they may shake off promises and other 
contracts, made upon valuable consideration; 
if they see fit to do it, when called upon to 
perform them. To give them still another 
opportunity to retract, after they have been 
induced, by love of justice, and a sense of 
reputation, to make valid what was before 
defective, will be to invite them to break 
their word and violate their engagements. 

If it be true that all simple contracts, made 
by infants, are only voidable, the inquiry In 
this case should be, whether the facts stated 
furnish an exception to this general rule; or 
whether the contract now sued is in any 
sense different from a simple contract 

The only ground for the supposed excep- 
tion is, that the note declared on was not 
signed by the infant himself; but by Dutch, 
claiming authority to sign his name as a co- 
partner. If the authority required a letter of 
attorney under seal, the exception would be 
supported by the authorities, which have 
been alluded ta 

But it is well known that copartners may, 
and generally do undertake to bind each oth- 
er, without any express authority whatever. 
Indeed the authority to do so, results from 
the nature and legal qualities of copartner- 
ship. And without any such union of inter- 
ests, one man may have authority to bind an- 
other, by note or bill of exchange, by oral, or 
even by implied authority. The case of a 
deed therefore is entirdy out of the question: 
so that the defendant does not bring himself 
within the letter of the authorities; and cer- 
tainly not within the reason, on which they 
are founded. Then upon principle, what dif- 
ference can there be, between the ratification 
of a contract made by the infant himself, and 
one made by another acting under a parole 
authority from him? And why may not the 
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ntiflcatlon apply to the anthority, aa wen aa 
to the contract made tinder it? 

It may be said, tliat minora may be ex- 
posed, if they may delegate power over their 
property or credit to another. But they will 
be as much exposed, by the power to make 
Buch c(»tracts themselves; and more, for the 
person delegated will generally hare more 
experience in business than the minor. And 
tt Is a sufficient secnrity against the danger 
from both these sources, that infants cannot 



be prejudiced: for the contracts are In neither 
case binding, unless, when arrlred at legal 
competency, they Yoluntarlly and deliberately 
give effect to the contract ao made. And In 
such case justice requires, that they should 
be compelled to perform them. 

Upon these principles, we are satisfied with 
the verdict of the jury; and are confident 
that no principles of hiw or justice are op- 
posed by confirming it 

Judgment on the verdict 
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BOBDBNTOWN TP. t. WALLACE et aLi 

(11 AtL 267. 60 N. J. Law. 1&) 
Supreme Court of New Jenej. Not. 16, 1887. 

On demnrrer to defendants' pleas. 

Tbls action Is brongbt on a joint and sev- 
eral bond given by the defendants to the 
plaintiff, in the penal sum of $2,500. with the 
condition that, if the defendants "shall pay un- 
to the said the inhabitants of the township of 
Bordentown, or to its sacceasors and assigns, 
the sum of two and a half dollars, each and 
every week, to the overseer of the poor for 
the time being of the said township of Bor- 
dentown, to be applied to and for the sup- 
port of a certain female bastard child, of 
whom William Wallace, one of the parties 
hereby bound, is the father, for and during 
such period of time as the said bastard child 
Shan or may be chargeable to the said town- 
ship, then the said obligation is to be void, 
otherwise to be and remain in fuU force and 
virtue.** 

The dedaiatlon is in the usual form. After 
praying oyer, and setting out the bond, the 
defendants plead Jointly six several pleas: 
<1) Non est factum. (2) Infancy of WQliam 
Wallace. (8) Duress of imprisonment of Wil- 
liam Wallace. (4) Bond given before and 
without hearing of two justices, and when 
held before one justice of the peace until the 
bond was given. QS) Bond given to comply 
with order of filiation when no notice was 
given of such order. (6) That no order of 
filiation was made by two justices of the 
peace, according to law. 

The plaintiff joins issue on the first plea, 
and files a demurrer to each of the five suc- 
ceeding pleas. 

Hutchinson & Belden. for plaintiffs. QO- 
bert & Atkinson, for defendants. 

SCUDDBB. J. The defoise of the infancy 
of one of the defendants contained in the 
joint plea of all is informal and bad. Infancy 
is a personal privilege of which no one can 
take advantage but himself. Voorhees v. 
Wait, 15 N. J. Law, 843; Patterson v. Lippin- 
cott, 47 N. J. Law, 457. 1 AtL 506. 

It is also a rule of pleading that personal 
defenses, as coverture, infancy, etc., shall be 
pleaded s^arately; that only when the de- 
fense is in its nature joint may several de- 
fendants join in the same plea; and that 
where a plea is bad in part, it is bad In toto; 
if, therefore, two or more defendants join In 
a plea which is sufficient but for one, and not 
for the other, the plea is bad as to both. 1 
Chit PL 565-567. But it must not be con- 
ceded that in a proper case, under our statute 
for the maintenance of bastard children, the 
father of a bastard chUd can escape his obli- 

t Irrelevant parts omitted. 



gation, or liability to Indemnify the townshl]^ 
or municipal body, for the support of sndk 
child, if it become chargeable, by a plea of 
infancy, however formally it may be pleaded. 
Co. Litt 172d, gives the rule of an infant's 
general liability as follows: "An infant may 
bind himself to pay for his necessary meat* 
drink, apparel, necessary physic, and such 
other necessaries, and likewise for his good 
teaching or instruction, whereby he may 
profit himself afterwards; but if he bind him- 
self in an obligation or other writing with a 
penalty, for the payment of any of these, that 
obligation shall not bind him.** He adds: 
*'And generally whatsoever an infant is 
botmd to do by law, the same shall bind him, 
albeit he doth it without suit at law.** Lord 
Mansfield quotes and applies this last expres- 
sion in Zouch V. Parsons, 8 Burrows, 1794* 
and adds: ''If an infant does a right act« 
which he ought to do, which he was com- 
pellable to do, It Shan bind him.*' This general 
principle has been used in (lastardy cases to 
%ind infEints, under statutes passed to pro- 
tect the public against the support of bastard 
children that may become chargeable. People 
V. Moores. 4 Denio, 618; McCall v. Paiker, 
13 Mete (Mass.) 372. In this latter case, in 
an action on a bond given under the statute, 
for appearance, etc, it was decided that the 
infancy of the accused is no defense, either 
for him or his surety. Prof. Parsons, in 1 
Pars. Cont 334, says that there is no principle 
of law that binds hifants when th^ enter 
into contracts which owe their validity, and 
the means of their enforcement, to statutes, 
because in all statutes containing general 
words there is an implied or virtual exception 
In flavor of persons whose liability the com- 
mon law recognises. He proceeds to Illus- 
trate this position by referring to cases where 
infants have been held exempt from liability 
to pay calls to shares in Incorporated compa- 
nies, wherein it has been held that there are 
Implied exceptions, in flavor of infants, in 
statutes containing general words. But the 
words in our bastardy statute requiring the 
reputed father of a bastard child, who may in 
some cases be an infant, to give a bond for 
security, are not so general as to exempt in- 
ftmts from its operation. They are faiiiy 
within the words of the act, and its purpose 
to protect the public against those who would 
Impose the sui^Mrt of their illegitimate off- 
spring on others. Tyler on Infancy, c 9. p. 
130, cites the above principle of liability In 
its application to bastardy cases with ap- 
pro vaL 

This second plea Is defective In form, beinc^ 
a joint plea of the infancy of one defendant; 
it is also bad in substance, as in proceedings 
under the bastardy act the hifancy of the 
reputed father is no defense when he Is le- 
gally chaigeable hi exoneration of the public 
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McKANNA et aL t. MERRY. 

(61 lU. 177.) 

Supreme Court of UUnoifl. Sept IVsm, 1871. 

Appeal from circuit court, Jo Dayiess coun- 
ty ; William Brown, Judge. 

Louis Shissler, for appellants. Sheean & 
Weigley, for appellee. 

THORNTON, J. In 1864, Kate Feehaa, 
since intermarried with McKanna, accom- 
panied appellee and wife on a trip from Illi- 
nois to California, by water. Her passage 
money was paid by appellee. Kate was 
then an infant, and under the control of her 
guardian, who was desirous that she should 
attend school for another year, and disap- 
proved of the trip. 

The only proof as to the value of her es- 
tate is that it consisted of an undivided one- 
third of some realty, which, after her mar- 
riage, and a few years after the advance- 
ment of the money, was sold for $3250. 

There is no proof that this trip was neces- 
sary for her health, or that it subserved any 
purpose other than pleasure, or as company 
for the wife of appellee. 

The court gave for appellee the following 
instruction: 

"What are necessaries depends upon the 
circumstances of the case. If the going of 
defendant, Kate, to California was prudent 
and proper, under the circumstances proved, 
and the plaintiff advanced money necessary 
to take her there, and the same was for her 
benefit, then it is for the jury to determine 
whether such advances of money were for 
necessaries." 

There is no positive rule by means of which 
it may be determined what are and what 
are not necessaries. Whether articles are 
of a class or kind for which infants are 
liable, or whether certain subjects of exx>end- 
itore are necessaries, are to be judged of 
by the court. Whether they come within the 
particular class, and are suitable to the con- 
dition and estate of the infant. Is to be de- 
termined by the jury as matter of fact For 
example, suppose this trip had been to Eu- 
rope, involvhig, in time, several years, and 
an expenditure of thousands of dollars, 
would any court hesitate to decide that the 
money thus advanced did not constitute 
necessaries? Chit. Cont 141a, note 2; 1 
Pars. Cont 206; Beeler v. Young, 1 Bibb, 
519; 1 Am. Lead. Cas. 248. 

The court, in the instruction, merely in- 
formed the jury that if the trip was prudoit 
and proper, and that the money was for her 
benefit, then the Jury must determine wheth- 
er such advances of money were for neces- 
saries. There was not a particle of proof to 
enable the jury to determine as to the pro- 
priety or Impropriety, the prudence or im- 
prudence, of the trip, or that the advance- 
ment of the mon^ was for the benefit of ap- 
pellant 



Even if there had been such proof, the in- 
struction was wrong. The court should have 
defined necessaries in some manner. Black- 
stone defines necessaries to be "necessary 
meat drink, apparel, physic," and says that 
an infant may bind himself to pay "for his 
good teaching and instruction, whereby he 
may profit himself afterwards.*' The arti- 
cles furnished, or money advanced, must be 
actually necessary, in the particular case, 
for use, not mere ornament; for substantial 
good, not mere pleasure; and must belong 
to the class which the law generally pro- 
nounces necessary for infants. 

The courts have generally excluded from 
the term "necessaries" horses, saddles, 
bridles, pistols, liquors, fiddles, chronometers, 
etc. It has been held, however, that if rid- 
ing on horseback was necessary to the health 
of the infant the rule was different 

We have been referred to no case, and, 
after a thorough examination, have found 
none, in which it has been held that mon- 
eys advanced for traveling expenses, under 
the circumstances of this case, were neces- 
saries. 

The court should have instructed the jury 
as to the classes and general description of 
articles for which an Infant is bound to pay. 
Then the jury must determine whether they 
fall within any of the classes, and whether 
they are actually necessary and suitable to 
the estate and condition of the infant 

It may be proper to advert to another prin- 
ciple. The Infant had a guardian, who had 
charge and management of her estate, which 
consisted entirely of realty. It was the duty 
of the guardian to superintend the educa- 
tion and nurture of his ward, and apply to 
such purpose, first, the rents and profits of 
the estate, and next the interest upon the 
ward's money. This Is the positive com- 
mand of the statute, and he was liable upon 
his bond for noncompliance. He was the 
judge of what were necessaries for his ward, 
if he acted in good faith. 

A third party had no right to intervene 
and usurp the rights and duties of the guard- 
ian. Even if the money paid was, in some 
sense, for the infant's benefit and the trip 
was prudent and proper, yet if the guardian, 
in good faith, and In the exercise of a wise 
discretion, and with reference to the best 
Interests of his ward, supplied her wants and 
contributed means suitable to her age and 
station in life, and in view of her estate, 
then the infant would not be liable for the 
money as necessaries. Beeler v. Young, sup- 
ra; Kline V. li'Amoureux, 2 Paige. 419; Guth- 
rie Y. Murphy, 4 Watts, 80; Walling v. Tall, 
9 Johns. 141. 

We express no opinion as to the weight of 
the evidence, for the reason that there must 
be a new triaL 

The judgment is reversed for the errors 
indicated, and the cause remanded. 

Judgment reversed. 
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8TAFF0BD t. ROOF. 

(9 Ck>w. 626.) 

CoDit of Errors of New York. Dec., 1827. 

On error from the supreme court 7 Cow. 
179. John Stafford brought trover for a 
horse against Boof, In the O. P. of the city 
of Albany, callecl the mayor's court; and the 
cause was tried there in October, 1824. On 
the trial, the plaintiff below proved that in 
July, 1884, he owned the horse, and on the 
23d of that month sold it to the defendant 
below; and took his note in these words: 
''For value received, I promise to pay John 
Stafford fifty dollars in liquor at my bar." 
On this note the following payments were 
endorsed by the plaintiff below: July 26th, 
1824, 14. Same day, $1 25. July 80th, cash, 
|5 50. August 4th, cash, $18 00. August 
7th, $12 84. The defendant below also prov- 
ed, that at the time of the purchase of the 
horse, the plaintiff below owed the defend- 
ant below between thirty and forty doUan 
for board, lodging, carriage-hire, and liquor. 
The plaintiff below proved that some 'time 
after the sale of the horse, the defendant be- 
low offered the horse for sale as his own 
property, to one John Griffith, who declined 
to purchase; and farther, that the plaintiff 
below was but 19 years of jage at the time 
of the sale of the horse; that Spencer Staf- 
ford was his general guardian. 

The defendant below moved for a nonsuit, 
on the ground that no conversion had been 
proved; and also on the ground that it was 
not competent for the plaintiff below to 
avoid his contract while yet under age. The 
motion was overruled; and the defendant be- 
low excepted. 

The defendant below then proved a receipt 
given by the plaintiff below, dated August 
27th, 1824, during the pendency of the suit. 
In full of the note; and that the plaintiff be- 
low had disavowed the suit 

Tbe court below charged that the plaintiff 
below had a right to bring his action while yet 
an infant; that the contract was void; that 
the defendant below was not entitled to have 
any of the payments made by him allowed, 
except such as were In necessaries; and that 
the plaintiff was entitled to recover. The 
defendant below excepted. Verdict for the 
plaintiff below of $55, upon which the may- 
or's court gave judgment The defendant 
below brought error to the supreme court, 
who reversed the judgment on the sole 
ground that an Infant cannot avoid his exe- 
cuted contract during his minority. Upon 
which the defendant below brought error to 
this court 

The reasons for the Judgment of the su- 
preme court were now assigned, as in 7 Cow. 
180-185. 

Jacob Lansing, for plaintiff in error. A. 
Taber, contra. 

JONES, Ch., said, It is true in general that 
the deed of an infant is voidable merely. 



when delivered with his own hand, and is 
of equal validity* whether it be of lands or 
chattels. Some of the old writers seem to 
make a distinction between deeds and other 
contracts of infants accompanied by manual 
delivery; but the distinction is now discard- 
ed, and the same effect is given to both. 
They are not void, but voidable, where any 
act of delivery is done by the infant calcu- 
lated to cany an estate; and this whether 
the contract be beneficial to the infant or 
not But a manual delivery seems in such 
case to be essentlaL None was shown in 
this case. The fact of possession by the 
vendee would be evidence of delivery in the 
case of an adult; but in case of an Infant 
vendor, there should be strict proof of a per- 
sonal delivery. An infant cannot make an 
attorney. The appointment would be void; 
and there being no proof of actual manual 
delivery, the contract would seem to be void. 
The agreement to sell conferred no right up- 
on the vendee to take. The mere agreement 
of the infant to sell would not protect tho 
vendee against an action of trespass for tak- 
ing the horse. The taking would be tortious ; 
and in Itself a conversion. 

But suppose the sale to be merely voidable; 
could the infant or his guardian avoid it be- 
fore he arrived at 21 years of age? The gen- 
eral rule is, that an infimt cannot avoid his 
contract executed by himself, and which is 
therefore voidable ixUy while he is within 
age. Bool v. Mix, 17 Wend. 119; Slocnm v. 
Hooker, 13 Barb. 596. He lacks legal discre- 
tion to do the act of avoidance. But this 
rule must be taken with the distinction that 
the delay shall not work unavoidable preju- 
dice to the infant; or the object of liis priv- 
ilege, which is intended for his protection, 
would not be answered. When applied to 
a sale of his property, it must be his land; m 
case in which he may enter and receive the 
profits until the power of finally avoiding^ 
shall arrive; and such was the doctrine of 
Zouch V. Parsons, 8 Burrows, 1794. Should 
the law extend the same doctirlne to sales of 
his personal estate, it would evidently ex- 
pose him to great loss in many cases; and 
we shall act up to the principle of protection 
much more effectually by allowing him to 
rescind while unde^ age, though he may 
sometimes misjudge, and avoid a contract 
which is for his own benefit The true rule, 
then, appears to me to be this; that where 
the Infant can enter, and hold the subject of 
the sale till his legal age, he shall be inca- 
pable of avoiding till that time; but where 
the possession is changed, and there is no 
legal means to regain and hold it in the 
mean time, the infant, or his g^uu^dian fOr 
him, has the right to exercise the power of 
rescission immediately. Now the commen 
law gives no action or other means by which 
the mere possession of personal property can 
be reclaimed, and held subject to the right of 
avoidance. 

Besides, in this case the Infant had a gen- 

I 
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eral guardian. It may well be doubted 
whether he could make any contract of sale 
which should bind liim, for any purpose, dur- 
ing Ills wardsliip. 

STBBBINS, Senator. Whateyer may be 
the correct opinion (and I am not prepared 
to express any) upon the question discussed 
by the supreme court in this cause, and in 
the opinion of his honor the chancellor, as 
to the right of an infant to ayoid, during his 
minority, a sale of property made by him, 
there is another point upon which I must 
place my rote. 

The plaintiif brought his action of trover 
against the defendant in the mayor's court, 
for the horse which he had lold him during 
Ills infancy, and recovered. The defendant 
took a bill of exceptions upon the ground, 
ajnong others, that no conversion was 
proved. 

The cause coming before the supreme court 
upon this bill of exceptions, the Judgment is 
reversed, for the reason that the plaintiff, be- 
ing an infant, could not legally avoid his 
contract of sale, until he should become of 
age. This court is possessed of the cause up- 
on a writ of error brought to reverse the 
judgment of the supreme court, and to re- 
store to the plaintiff his Judgment obtained 
in the mayor's court 

It is obvious, therefore, that if no conver- 
sion of the horse was proved in the mayor's 
court, the judgment of that court ought to 
have been reversed by the supreme court, 
for that reason as well as for the reason as- 
signed by them; and if the exception was 
well taken by the defendant, the Judgment 
of the supreme court ought now to be af- 
firmed. 

The only evidence of conversion is, that 
the defendant upon one occasion, offered to 
seU the horse; and this, in my Judgment, 
does not amount to a conversion. There is 
no evidence of any tortious taking, or de- 
mand and refusal 

The defendant came into iKMasession as a 
purchaser. The sale was not void, but void- 
able by the infant; and conceding, therefore, 
that he may avoid it before coming of age. 
It is certainly good until avoided; and the 
poflisession of the defendant must have been 



rightful untfl such avoidance. His offer to 
seU, then, can be no conversion. 

The first evidence, or notice of his election 
to avoid the contract which the plaintiff 
seems to have given, was the commencement 
of this suit I think he should first have 
given notice of his election to avoid the con- 
tract flJ^d demanded the horse, and waited 
for a refusal to deliver, as evidence of con- 
version, before he commenced his prosecu- 
tion; and for this reason I am in favor of 
affirming the Judgment of the supreme court 

JONE3S, Ch., said his attention had been 
mainly employed upon the question discussed 
by the supreme court He had attended but 
slightly to that branch of the case examined 
by the honorable senator; nor did he feel 
prepared to express himself strongly upon 
the question whether an offer to sell a chat- 
tel by one who comes lawfully into the pos- 
session of it shall be holden a conversion. 
He inclined to think that it was an act of 
such control, inconsistent with, and in defi- 
ance of the rights of the true owner, as to- 
be, prima fkcie, evidence of a conversion. 

But here is a sale set up as having been 
made by an infant under the care of a gen- 
eral guardian, and accompanied with no ev- 
idence whatever of a manual delivery by the 
ward. He had remarked that such a deliv- 
ery cannot be intended, though it would be 
otherwise in the case of an adult It then 
stands before us, at best as the case of an 
infant contracting to sell; and the vendee 
taking possession in virtue of the contract 
without its being followed up by any act of 
delivery. Such a taking would be tortious,, 
and a conversion in itself. 

He was of opinion, on the whole case, that 
the Judgment of the supreme court should be 
reversed. 

For reversal: TBB GHANGBLLOB, AL- 
LEN, CRARY, BLSWORTH, BNOS, GARD- 
INBB, HAIQHT, HART, JORDAN, LAKE, 
McMARTIN, WATERMAN, and WILKB- 
SON, Senators. 

For affirmance: BURROWS, DAYAN, Mc- 
OALL, NELSON, OUTER, SMITH, and 
STEBBINS, Senators. 

Judgment reversed. 
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<K)ODNOW et «1. T. El^iPIBE LUMBER CO. 

et al. 

(18 N. W. 283, 81 Minn. 468.) 

Supreme Court of MinneMta. J&n. 28, 18S4. 

Appeal from an order of the district court, 
Wjnona comity. 

W. H. Yale and J. M. GOman, for respond- 
ents, Mary Hamilton Gtoodnow and another. 
Tbomas Wilson, for appellants, the Empire 
Lumber Co. and another. 

GILFILLAN, C. J. NoTember 27, 1857, 
Elizabeth M. Hamilton, then a married wom- 
an and owner of certain real estate in the 
city of Winona, conveyed the same, her hus- 
band joining in the deed, to the defendant 
Huff, under whom the other defendant 
claims. Mrs. Hamilton was bom April 21, 
1S42. She died December 16, 1867, and her 
husband died Noyember 10, 1874. Plaintiffs 
are their children, Mary, bom March 31, 
18S9, and Eugenia, January 29, 1863. They 
bring the action to avoid the conveysnoe, be- 
cause of the minority of Elizabeth M. Ham- 
ilton when she executed it Plaintiffs gave 
notice to the lumber company of their intent 
to disaffirm the conveyance, March 22, 1883. 
Treating this as a snfBcient act of disaifirm- 
ancc in case they then had the right to dis- 
affirm, and it is not material whether it was 
or not, for the bringing of the action, which 
was sufficient, immediate^ followed, there 
elapsed between the execution of the deed 
and its disaffirmance twenty-five years and 
four months. The disability of inftocy on 
the part of the infant grantor ceased April 
21, 1863, and as the real estate was owned by 
her at the time of her marriage, her disabil- 
ity from coverture, so far as affected her right 
t» redaim, hold and control the property 
ceased August 1, 1866, when the Geneml Stat- 
utes (1866) went into effect; so thart for four 
rears and eight months bdCore she died she 
was free of the disability of infancy, and for 
one year four and a half months, she was 
practically free of the disability of coverture. 
During the latter period, at least, she was 
capable in law to dlsal&rm the deed, if she 
had the right to do so, and if she was re- 
quired to exercise the light within a reason- 
able time after her disability ceased, the time 
was running for that period. The youngest 
of the plaintiffs became of age January 29, 
1881, so that even if the period of minority 
of plaintiffs were to be excluded (and we 
doubt if it should be) there Is to be added at 
least two years i^ld two months to the time 
which had elapsed when the grantor died, 
making the time three years and over six 
months. 

The main question in the case is, must one 
who, while a minor, has conveyed real estate, 
disaffirm the conveyance within a reasonable 
time after minority ceases, or be barred. Of 
the decided cases the majority are to the ef- 
that he need not, (where there are no 
istances other than lapse of time and 



silence,) and that he Is not barred by mere 
acquiescence for a shorter period than that 
prescribed in the statute of limitations. . The 
following are the principal cases so decided: 
Vaughan v. Parr, 20 Aric 600; Boody v. Mc- 
Kenney, 23 Me. 517; Davis v. Dudley, 70 
Me. 236; Praut v. WUey, 28 Mich. 164; Gause 
V. Norcum, 12 Mo. 5G0; Norcum v. (3aty, 19 
Mo. 68; Peterson v. Laik, 24 Md. 541; Baker 
V. Kennett, 54 Mo. 82; Huth v. Dodc Co., 56 
Md. 206; Hale v. (3errish, 8 N. H. 374; Jadi- 
Bon V. Garpentor, 11 Johns. 538; Voorhies v. 
Voortiies, 24 Barb. 150; McMurray v. Mc- 
Murray, 66 N. Y. 175; Lessee of Drake v. 
Ramsey, 5 Ohio, 252; Oesinger v. Lessee of 
Wdsh, 15 Ohio, 156; Irvine v. Irvine, 9 WalL 
617; Ordinary ^ Wherry, 1 Bailey, 28. 

On the other hand, there are many decisions 
to the effect that mere acquiescence beyond a 
reasonable thne after the minority ceases bars 
the right to disaffirm, of which cases the fol- 
lowing are the principal ones: Holmes v. 
Blogg, 8 Taunt 35; Railway O). v. Black, 8 
Exth. 180; ThomasBon v. Boyd, 13 Ala. 41B; 
Delano v. Blake, 11 Wend. 85; Boetwick v. 
Atkins, 8 N. Y. 53; Ghapin v. Shafer, 49 N. 
Y. 407; Jones v. Butler, 30 Barb. 641; Kline 
V. Beebe, 6 Oonn. 494; Wallace's Lessee v. 
Lewis, 4 Har. 80; Hastings v. Dollarhide, 24 
OaL 105; Scott v. Buchannan, 11 Hxnnph. 
467; Hartman v. Kendall, 4 Ind. 403; Bige- 
low V. Kinney, 8 Vt 353; Richardson v. Bo- 
right, 9 Vt 368; Harris v. Cannon, 6 Qa. 382; 
Cole V. Pennoyer, 14 m. 158; BhidL t. Hills, 
36 JH 876; Robhison v. Weeks, 56 Me. 102; 
Little V. Duncan, 9 RldL Law, 65. 

The role holding certain contracts of an 
Infant voidable (among them his conveyances 
of real estate) and giving him the right to 
affirm or disaffirm after he arrives at ma- 
jority, is for the protection of minors^ and so 
that they shall not be prejudiced by acts done 
or oldigations incurred at a time when they 
are not capable of determining what is for 
th^ interest to do. For this purpose of pro- 
tection the law gives them an opportonlty, 
after they have become capable of judging for 
tlMHusdves, to determine whettier such acts 
or oUigations are beneficial or prejudicial to 
them, and whether they wHl abide by or avoid 
them. If the rli^t to alfirm or disaffirm ex- 
tends beyond an adequate opportunity to so 
determine and to act on the result. It ceases • 
to be a measure of protection, and becomes, 
in the language of the court In Wallace's Les- 
see V. Lewis, *'a dangerous weapon of of- 
fense, and not a defense.** For we cannot 
assent to the reason given in Boody v. Mc- 
Kenney (the only reason given by any of the 
cases for the rule that long acquiescence is 
no proof of ratification) 'Ihat by his sOent 
acquiescence he occasions no injury to other 
persons and secures no benefits or new rights 
to himself. There is nothing to urge him as 
a duty to others to act speedily." 

The existence of such an infirmity in one's 
title as the right of another at his pleasure to 
defeat it, is necessarily prejudicial to it, and 
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the longer it may contlnae the more teriooa 
the iBjnry. Snch a right la a oottttmial men- 
ace to the title. Holding such a menace over 
the ttOB ia of course an injury to the owner 
of it; one possessing such a right is boond in 
Justice and folmess towards the owner of the 
title to determine without delay whether he 
will eoceiclse it The right of a minor to dis- 
jUfirm en coming of age» like the rl|^t to 
disaffirm in any other case, shonld be ezer- 
-cised with some regard to the rights of oth- 
ers,— with as mnch regard to those rights as 
18 fairly oonaistent with doe protection to the 
Interests of the minor. 

In eyery other case of a right to disaffirm, 
the party holding it \b required, oat of regard 
to the rights of those who may be affected by 
its exercise, to act upon it within a reasonable 
time. There is no reason for allowing great- 
er latitude where the right exists because of 
infancy at the time of making the contract 
A reasonable time after majority within 
which to act is aU that is essential to the in- 
fant's protection. That 10, 15, or 20 years, or 
such other time as the law may give for 
bringing an action, is necessary as a matter 



of protection to him Is absurd. The only 
effect of giring more than a reasonable time 
is to enable the mature man, not to correct 
what he did amiss in his infancy, but to 
speculate on the eyents of the future— a con- 
sequence entirely foreign to the purpose of the 
rule whidi is solely protection to the infant 
Reason, Justice to others, publ^: policy, (which 
is not subseryed by cheridiing defective ti- 
tles,) and convenience, require the right of 
disaffirmance to be acted upon within a rea- 
sonable time. What Is a reasonable time 
will depend on the dxcnmstanoes of each par^ 
ticular case, and may be either for the court 
or for the Jury to determine. Where, as in 
this case, there is mere delay, with nothing 
to explain or excuse it, or show its necessity, 
it wHl be for the court Oochran v. Toher, 
14 Minn. 885 (Gil. 2d3); Derosia v. BaUroad 
Ca, IS Mhm. 133 (On. 119). Three years 
and a half, the delay in this case, (excluding 
the period of plaintiff's minority, after the 
time within which to act had commenced to 
run,) was prima fade more than a reasonable 
time, and prima fiide the conveyance was 
ratified. Order reversed. 
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LEMMON y. BEEMAN. 

05 N. E. 476, 45 Ohio St 505.) 

Supreme Court of Ohio. Jan. 10, 1888. 

Error to district court, Sandusky connty. 

William J. Beeman, the plaintiff below, 
sued the defendant, James F. Lemmon, as ad- 
ministrator, for money paid by him upon the 
purchase of a certain stock of drugs of James 
Lemon, the defendant's decedent, the plaintlll 
being a minor at the time of the purchase, 
and haying elected, on becoming of age, to 
rescind the contract On the trial of the 
case, in the conmion pleas, the defendant ex- 
cepted to a part of the charge of the court, 
and took a bill of exceptions, setting forth the 
eyidence and the charge; to which exception 
was taken. The Judgment was for the plain- 
tiff, and was affirmed in the district court 
The part of the charge to which exception 
was taken is to the effect that, upon the fActs 
of the case, the plaintiff could recoyer with- 
out returning the property. The facts are 
stated in the opinion. 

M« B. Lemmon and J. M. Lenmion, for plain- 
tiff in error. J. H. Rhodes, for defendant in 
error. 

MINSHALL, J., (after stating the facts as 
aboye.) In 1881, Beeman, then a minor, pur- 
chased of James Lemmon, then in Hfe, but since 
deceased, a certain stock of drugs, for which 
he paid at the time $400, the price as agreed 
on between them. The stock was in a store 
in the state of Illinois; and the sale was made 
by Lenunon, through his agent. Dr. BSyerett, 
who some time before had sold the stock to 
Lemmon, and, as liis agent, had continued in 
possession of the property, and conducted the 
business for hluL In a short time after the 
sale had been made to Beeman, the goods 
were taken from him under an execution is- 
sued upon a judgment against Ejyerett, upon 
the claim of the creditor of the latter that 
they belonged to him, and not to Lemmon. 
Beeman made an effort to recoyer the prop- 
erty; and. In a short time after he became 
of age, (which was in 1882,) disaffirmed the 
contract, presented a claim to the adminis- 
trstor of Lemmon's estate for the mon^ he 
had paid on the purchase, and demanded its 
return; which was refused and the claim re- 
jected. 

No point is made as to the ownership of the 
goods; it is ayerred in the petition, and must 
be taken as the fact, that they belonged to 
the deceased at the time of the sale to Bee- 
man. Again, there is no room for a claim, 
nor is it made, that the property purchased 
was in the nature of necessaries, and the con- 
tract, for such reason; incapable of being dis- 
affirmed; nor is it claimed that the decedent 
or his agent was in any way deceiyed as to 
the age of Beeman at the time the sale was 
made. The only question presented upon the 
record is whether, ux)on the facts as stated, 
the minor had the right, on becoming of age. 



to rescind the contract, and recoyer the con- 
sideration he had paid, without returning the 
property that had been sold and deliyered to 
him. The true doctrine now seems to be that 
the contract of an infant is in no case abso- 
lutely TOid. 1 Pars. Cont 295, 828; PoL Cont 
86; Hamer y. Dipple, 31 Ohio St 72; WU- 
liams y. Moor, 11 Mees. & W. 256. An Infant 
may, as a general rule, disaffirm any contract 
into which he has entered; but, until he does 
so, the contract may be said to subsist, capa- 
ble of being made absolute by affirmance, or 
yoid by disaffirmance, on his aniying at age; 
in other words, infancy confers a priyilege 
rather than imposes a disability. Hence the 
disaffirmance of a contract by an infant, in 
the ezerdse of a right similar to that of re- 
scission in the case of an adult, the ground 
being minority, independent of questions of 
fraud or mistake. But, in aU else, the gen- 
eral doctrine of rescission is departed from 
no further than is necessary to preserye the 
grounds upon which the privilege is allowed; 
and is governed by the maxim that infancy 
is a shield, and not a sword. He is not in 
all cases, as is an adult, required to restore 
the opposite party to his former condition; 
for if he has lost or squandered the property 
received by him in the transaction that he 
rescinds, and so is unable to restore it, he 
may still disaffirm the contract and recover 
back the consideration paid by him without 
making restitution; for, if it were otherwise, 
his privilege would be of little avail as shield 
against the inexperience and improvidence 
of youth. But when the property rescinded 
by him from the adult is in his possession, or 
under his control, to permit him to rescind, 
without returning it, or offering to do so, 
would be to permit him to use his privilege 
as a sword, rather than as a shield. This 
view is supported, not only by reason, but by 
the greater weight of authority. It was recog- 
nized and applied by this court in Cresinger 
V. Welch, 15 Ohio, 156, decided in 1846. The 
following is the language used by Mr. Tyler 
on the subject: "If the contract has been 
executed by the adult, and the infant has the 
property or consideration received at the time 
he attains fuU age, and he then repudiates 
the transaction, he must return such property 
or consideration, or, its equivalent, to the adult 
party. If, however, the infant has wasted or 
squandered the property or consideration re- 
ceived during infancy, and on coming of age 
repudiates the transaction, the adult party is 
remediless." He then adds that "there are 
expressions of judges and text writers against 
this latter proposition, but," he says, "the 
weight of authority is in harmony with it» 
and is decidedly in accord with the general 
principles of law for the protection of in- 
fants." Tyler, Inf. (2d Ed.) 80, and cases cit- 
ed by the author. See, also, the case of Price 
Y. Furman, 27 Vt 268, and the notes thereto 
of Mr. Ewell, In his Leading Cases on In- 
fancy & Coverture, 119. After an exhaustlTe 
review of the cases, this author says: *ThB 
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true doctrine, and the one supported by the 
weight of authority, (at least in the United 
States,) would seem to be that when an infant 
disaffirms his executed contract, after arriy- 
ing at age, and seeks a recovery of the con- 
sideration moving from him, and where the 
specific consideration received by him remains 
in his hands, in specie at the time of disaf- 
firmance, and is capable of return, it must be 
returned by him; but if he has, during in- 
fancy, wasted, sold, or otherwise disposed of, 
or ceased to possess the consideration, and 
has none of it in his hands in kind on arriv- 
ing at majority, he is not liable therefor, and 
may disaffirm without tendering or account- 
ing for such consideration." This statement 
of the law, supported, as it is, not only by 
the greater weight of authority, but also of 
reason, meets with our full approval. There 
is, however, much conflict in the decisions of 
the different states; greater perhaps than up- 
on any other question connected with the law 
of infancy, (Mete. Cont 76;) but we deem it 
unnecessaiy to attempt to review or discuss 
them, for the veiy good reason, that it has 
been done with thoroughness and ability by 
the authors just referred to. See, also, the 
notes of Mr. Ewell to the recent case of 
Adams V. Beall, decided by the Maryland 
court of appeals, 26 Am. Law Beg. 710 (8 AtL 
G64). 

We have been dted, by counsel for the de- 
fendant below, to a number of the previous 
decisions of this court, supposed to affect the 
right of the plaintiff to recover; but a careful 
examination win disclose tliat such is not the 
case. In Starr v. Wright, 20 Ohio St. 97, a 
conveyance had been made by a father to 
his minor son, it being without any considera- 
tion and intended to defraud creditors; and, 
during minority, the son had reconveyed to 
the father to enable him to raise money and 
pay his creditors, who,, for a full considera- 
tion, then conveyed to the defendant The 
ooort denied the right of the son on arriving 
at age to disaffirm his deed of reconveyance. 
Being the voluntary grantee of his father, the 
son had done no more than was his moral 
duty to do; and what he might have been com- 
pelled to do in favor of creditors and pur- 
chasers. The court applied the maxim, tliat 
Infancy is a shield and not a sword. The 
case is quite analogous in principle to the 
leading one of Zouch v. Parsons, decided by 
Ix>rd Mansfield, in 1765. It was there held 
that where an infant does what he might 
hare l)een compelled by a court of equity to 
6,<K lie cannot afterwards disaffirm his act 8 

Illus.Cas.Dom.R.— 12 



Burrows, 1794. In Hamer v. Dipple, 31 Ohio 
St 72, the question was whether an under- 
taking executed by an infant for stay of 
execution was void, or only voidable. The 
court held that it was voidable only, and 
might therefore be, as it had been, affirmed 
by the infant on arriving at age. In Ourtiss 
V. McDougal, 26 Ohio St 67, it appears an 
infant has purchased a team of mules, and at 
the same time had executed a mortgage on 
them to secure the purchase money. He aft- 
erwards sold the property to his father, who 
brought an action in replevin against an as- 
signee of the mortgage to recover possession. 
The claim was based on the theory that, by 
the subsequent sale of the mortgaged prop- 
erty, the Infant had disaffirmed the mortgage, 
as he would have had a right to do so. It is 
difficult to see how the sale of the property 
purchased could be treated as a disaffirmance 
of the contract by which he had acquired it; 
It was rather an affirmance than a disaf- 
firmance of that contract, and entirely consist- 
ent with the existence of the mortgage that 
he had given to secure the payment of the 
purchase money. Again, there was no posi- 
tive disaffirmance by the infant, the claim be- 
ing made by a third person, his grantee, al- 
though the rule is well settled that the privi- 
lege is personal to the infant, and is not avail- 
able to third persons. 1 Pars. Cont 329. 
But the court placed its decision upon the 
broader ground that it was not within the 
privilege of the infant to dlsafilrm the se- 
curity he had given for the purc)iase money 
without also avoiding the purchase, saying 
that "in such case, if the infant would rescind 
a part, he must rescind the whole <!bntract 
and thereby restore to the vendor the title 
acquired by the purchase;*' again applying the 
principle that infancy may be used as a 
shield, but not as a sword. So that the claim 
of the plaintiff in replevin defeated his right 
to recover, as a dlsaffilrmance of the mortgage 
would necessarily have divested the title by 
which he claimed the property. It Is apparent 
that none of these cases, when rightly con- 
sidered, affect the right of the plaintiff to dis- 
affirm the purchase made of the decedent, 
and to recover the considecation paid. Nei- 
ther he, nor any one claiming under him, 
makes any claim to the property purchased. 
By his disaffirmance, the title has been re- 
stored to the estate of the vendor, and the 
property, or its value, may be recovered by 
the administrator, if it' was wrongfully taken 
by the sheriff under the execution against 
Everett Judgment afiirmed. 
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HUMPHREY V. DOUGLASS. 

(10 Vt 71.) 

Supreme Ooart of Vermont. Chittenden. 

1838. 



Jan., 



Exceptions from Ohittenden coanty court. 

This was an action of trespass on the case. 
The plaintiff declared in three counts. In 
the two first counts, he alleged, that he was 
on the first day of May, 1836, possessed of two 
horses, which escaped from his enclosure, 
and went into the enclosure of one Richard 
Douglass, senior, the father of the defend- 
ant, and that the defendant, without notify- 
ing the plaintiff, turned said horses into the 
highway; that the said horses were never 
afterwards found, and were wholly lost to 
the plaintiff. The third count was trover, 
for converting the horses to defendant's use. 
Plea — Not guilty. Issue to the country. 
On the trial of the cause in the County Court, 
the plaintiff offered evidence tending to prove, 
that in May or June, 1836, he owned two 
horses, and on Saturday in the afternoon, put 
them into his own pasture, adjoining the 
meadow of Richard Douglass, senior, the 
fatlier of the defendant; that on Sunday 
morning the horses were in said meadow, 
trespassing; that the defendant, who was 
then about fifteen years old, and lived with 
his father, drove said horses from said mead- 
ow, by the command of his father, into the 
public highway, whence they strayed away, 
and had never been heard of afterwards; that 
the plaintiff had been put to trouble in hunt- 
ing after the horses, and, by reason of being 
deprived of them, had sustained considerable 
damage, for the want of a team to do his 
spring and summer work with. Upon this 
evidence, the defendant requested the Court 
to charge the Jury; that, at law, no action 
could be sustained against the defendant; 
that the act of the defendant, (being a minor 
and the servant of his father) in turning the 
horses into the highway, by the command of 
his father, was not a trespass, inasmuch as 
the horses were trespassing on his father's 
land. The Court refused so to charge the 
Jury, but instructed them, that if they be- 
lieved that the horses went from the plain- 
tiff *s lot into the. meadow of Richard 
Douglass, *sen., and were turned from *72 
said meadow into the highway, by the 
defendant, and were consequently lost, they 
must find for the plaintiff the value of the 
horses, and interest thereon, and that they 



were at liberty to give such further damages 
as the plaintiff had sustained, by being de- 
prived of a team to do his work with, and 
for time spent, and expenses incurred, in 
procuring one. The Jury returned a ver- 
dict for the plaintiff, and the defendant ex- 
cepted to the charge of the County Court. 

Wm. P. Briggs, for plaintiff. J. Maeck 
and F. G. Hill, for defendant. 

WILLIAMS, C. J. The defendant, in this 
case, was acting by the consent of his father, 
and although a minor, yet, if he has occa- 
sioned an injury to the plaintiff, he must be 
answerable therefor. An infant, acting un- 
der the command of his father, as a wife in 
the presence of her husband, might be ex- 
cused from a prosecution for a crime, if it 
should appear that the intent was wanting, 
or that he was acting under con- 
^4 *straint; yet, he is answerable cjo^tter 
for injuries he does to another. The 
person, who has sustained an injury, looks 
for redress to the person committing it, and 
he is not bound to inquire whether another 
has caused the injury, against whom he might 
also have an action. In the present case, if 
the plaintiff has ftny remedy, he can have it 
against the defendant, who did the wrongful 
act, without inquiring whether he acted hy 
the command of his father. 

In the present case, however, we are of the 
opinion, that if he has suffered any damage, 
it was occasioned by his own wrongful act, 
in permitting his cattle to trespass on the 
land of the defendant's father. Whenever 
any person finds the cattle of another wrong- 
fully in his enclosures, he may turn them out, 
and if they stray away and are lost, it is be- 
cause the owner has not taken sufficient care 
to keep them within his own enclosures. The 
defendant, who acted under the command ot 
his father, was fully justified in turning the 
horses into the road, and was under no obli- 
gation either to drive them to the public 
pound, or to the house of the owner. 

The decision, which was read from the re- 
ports in the state of New Hampshire,^ is in 
accordance with the principles of the common 
law, well established, and of undoubted au- 
thority. 

The judgment of the County Court must, 
therefore, be reversed and a new trial granted. 

i Ooi7 ▼. LitUe, 6 N. H. 218. 
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BAXTER T. BUSH. 

(29 Yt 465.) 

Sapreme Oonrt of Vermont. Orleans. 

1857. 



May, 



•Trover for a quantity of hivy, •406 
grain and potatoes. Plea, the gen- 
eral Issne. Trial by Jury, June Term, 
1856, — Undbbwood, J., presiding. The 
plaintiff Introduced a lease of a farm, dat- 
ed April 1, 1853, and evidence to prove that 
the defendant raised on said farm hay, 
oats and potatoes to the value of more 
than seventy dollars; and that Just prior 
to the commencement of this suit he de- 
manded said produce of said farm ; and al- 
Ho evidence that the rent mentioned in the 
lease bad not been paid ; and it was con- 
ceded that the crops were worth more 
than the rent. The lease above referred to 
was as follows: ''This indenture made 
this first day of April, A. D. 1858, by and 
between William H. Baxter, of Barton, of 
the one part, and Samuel G. Bush, of Iras- 
burgh, both in Orleans county, state of 
Vermont, of the other part, witnesseth: 
that the said Baxter, for the consideration 
of sixty-seven dollars and fifty cents, to be 
paid in eight months from date, bath de- 
mined, granted and to farm let unto the 
said Bush, and doth hereby demise, grant, 
and to farm let unto the said Bush, his 
heirs executors and assigns, all of that 
piece or parcel of land in Irasburgh deed- 
ed to said Baxter by John and Maria 
Huntington the 17th of December, A. D. 
1852, with all the privileges and appurte- 
nances thereunto belonging; the said Bax- 
ter retaining a full lien on all the crops and 
produce of said farm as security for the 
payment of said specified rent. To have 
and to hold said leased premigestothe said 
Bush, his heirs and assigns for the term of 
one year from this date. And the said 
Bush, for himself, his heirs, executors and 
assigns, doth covenant and agree to pay 
or cause to be paid the aforesaid rent, 
and to improve and cultivate said premises 
in a good, husbandlike manner, and at the 
end of said term surrender the possession 
of said premises to the said Baxter, and 
also to give a full lien on the crops as se- 
curity for the payment of said rent of six- 
ty-seven dollars and fifty cents as afore- 
said. In witness whereof we have hereun- 
to set our hands and seals this Ist day of 
April, A. D. 1853. William H. Baxter, 
[l. s.] Samubl G. Bush. [l. s.]" 
*The defendant's evidence proved *467 
that he was a minor when said lease, 
and also when said demand was made, 
and that he did not arrive at his majority 
until the 28th of September, A. D. 1853; 
that when said lease was executed the de- 
fendant gave his note, signed by himself 
and his mother, as surety for said rent, 
which had never been surrendered; and 
that the plaintiff had brought a suit on 
the note given for the rent, and that the 
plaintiff had a suit then pending for the 
rent reserved in said lease. The defendant 
iuHlBted that the terms of the lease did not 
give the plaintiff a property in the cropa, 
such as would entitle him to recover, but 
the conrt ordered a verdict for the amount 



of the rent reserved In the lease and the 
interest, to which the defendant excepted. 

J. P. Sartle, for plaintiff. Cooper A 
Bartlett, for defendant. 

ISHAM, J. The property for which this 
action is brought is the produce of a farm 
leased by the plaintiff to the defendant for 
theterm of one year from and after the first 
of April , 1853. Its conversion by the defend- 
ant is not disputed. The questions arise, 
whether the plaintiff has that interest or 
title to the property itself, which will enable 
him to sustain the action of trover; and 
whether the infancy of the defendant con- 
stitutes a defense. To sustain the, action, 
the plaintiff must show a title to the prop- 
erty converted, either general or special, 
and his right to the immediate possession 
of it. The lease contains the provision that 
the plain tiff shall have a full lien on the crops 
of that year as security for the payment 
of the rent of sixty-seven dollars and fifty 
cents. If this provision is sufficient to give 
the plaintiff a title to the crops, there 
*is no doubt as to his right to re- *469 
cover to the extent of his lien, as it 
is conceded that their value is equal to the 
amount due for rent. In the case of Paris 
V. Vail, 18 Vt.277, and Smith v. Atkins, lb. 
464, the lease contained the provision that 
the crops were to be and remain the sole 
property of the plaintiff as a lien and se- 
curity for the payment of the rent, and for 
the performance of all the covenants and 
stipulations therein. Thereis no difference 
in principle between that case and the one 
under consideration. The plaintiff in that 
case was to have the sole property in the 
crops as a lien. It was only to that ex- 
tent and for that purpose his sole right of 
property existed. In this case, also, it is a 
matter of express provision that theplain- 
tiff is to have a lien for the same purpose. 
He has to that extent and for that object 
the sole ownership. It Is a legal implica- 
tlun in this case, what was expressed in 
the other. The parties obviously intended 
that the plaintiff should be the owner and 
have the control of the crops until tiwrent 
for that year was paid, and in all stipula- 
tions of that character the intention of the 
parties should be the rule of constructiocu 
The doctrine is well settled that a party 
may transfer a title to crops, tliough nut 
then in ease, and which are to be grown 
upon the land, and the property win pass 
as soon as they are grown. That was the 
very point determined in the cases of Paris 
V. Vail, and Smith v. Atkins, above cited. 
The same rule is sustained in England, and 
in other American cases, and applies not 
only to the produce of land, but to other 
cases of contracts where the property is 
not in esse a,t the time; Grantham v. Haw- 
ley, 14 Viner Abg. 72; Leslie v. Guthrie, 1 
Bing.697; 8 Price 269; Langton v. Horton, 
1 Hare. 549: Mitchell v. Winslow. 6 Law 
Kep. 347;i Lewis v. Lymau, 2 Pick. 437. 
The principles and reasoning upon which 
that doctrine is founded are fully consid- 
ered by the court in the cases of Paris v. 
Vail, and Smith v. Atkins, and to which, 

t Fed. Gaa. No. 9,673. 
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for that purpose, it la only necessary to 
refer. 

In the case of Brainard ▼. Burton, 6 Yt. 
97, It was held, that a similar provision In 
a lease was merely an executory contract, 
and that the lessor acquired no general or 
qualified property in tbe crops before they 
were gn^own and delivered to him by the 
lessee. That case, however, is not 
M70 now regarded as being sound in 
^principle, and is virtually overruled 
by the cases of Paris v. Vail, and Smith v. 
Atkins, 18 Yt. 464. 

The fact that at the time the lease was 
made the plaintiff took the defendant's 
note, with surety, for the rent, has no effect 
upon the plaintiff's title to this property. 
He had a right to take the note and also 
the additional security of a lien upon the 
crops grown upon the farm, and to pursue 
his legal remedies upon each and all of 
them until satisfaction for the rent is ob« 



tained. It is not a lien created by law 
merely, but by the act and express stipula- 
tion of tbe parties. 

The infancy of the defendant constitutes 
no defense to this action. It appears that 
he came of age in September, 1853, but con- 
tinued in the occupation of the premises 
during that year. His conversion of this 
property was a tortious act. His liability 
in this case does not arise from any breach 
of contract, but for an unlawful appropri- 
ation to his own use of the plaintiff's prop- 
erty. In such cases infancy is no defense 
to the action of trover or trespass ; Green 
V. Sperry, 16 Yt. 392. The fact, also, that 
he continued in possession of the premises 
during the year, and long after he came of 
age, is a ratification of the tenancy, and 
renders obligatory upon him the provis- 
ions of the lease. 

The Judgment of the comity court must 
be affirmed. 
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NASH T. JBWHTT. 

(18 Ati. 47, 61 Vt 501,) 

Snpreme Court of Vermont. Bennington. 
Jane 27, 18S9. 

Exceptions from Bennington county conrt. 

Action of trespass on the case, brought by 
John Nash against Thomas F. Jewett A 
demurrer to the declaration was sustained, 
and plaintiff excepted. 

James B. Meacham and G, H, Masorif for 
plaintiff. Batchilder <& Bates^ for defend- 
ant. 

TYLER» J. The plaintiff brings this ao- 
tion against the defendant to recover the 
damages which he claims to have sustained 
in consequence of the defendant having false- 
ly and fraudulently represented to him that 
he was of the full age of 21 years, whereby 
the plaintiff was induced to sell the defend- 
ant certain goods and merchandise, and to 
take his promissory note therefor. The de- 
fendant pleads infancy, and the ease comes 
to this court on demurrer to the plea. Cases 
involving substantially the same question 
that is here presented have been decided by 
this court, and a full review of the author!* 
ties is unnecessary. It was held in West y. 
Moore, 14 Yt. 447, and Morrill v. Aden, 19 
Yt. 505, that to an action on the case for a 
false and deceitful warranty of a horse in- 
fancy was a good defense, and in Gilson v. 
Spear, 88 Yt. 815, that an infant was liable 
in an action ex delicto for an actual and will- 
ful fraud only in cases in which the form of 
action did not suppose that a contract exist- 
ed; but, where the gravamen of the fraud 
consisted in a transaction that really orig- 
inated in contract, the plea of infancy was a 
good defense. In Doran v. Smith, 49 Yt. 
853, the defendant falsely and fraudulently 
represented that he was the owner of certain 
property, and had good right to sell the same, 
and the plaintiff, conQding in such repre- 
sentations, bought the property, and paid the 
defendant therefor. The property was not 
in fact the defendant's, and the plaintiff was 
compelled to surrender it to the true owner, 
yet a plea of infancy to the declaration in 
case was held good on demurrer. The plain- 
tiff*s counsel insist that a legal distinction 
can be drawn between the above cases and 
the one at bar in that in the present case the 
false and fraudulent representation was ante- 
cedent to, and disconnected with, the con- 
tract, although it was the inducement to it 

While it is true, as a general proposition 
of law, that infants are liable for their torts, 
yet the form of action does not determine 
their liability, and tbey cannot be made liable 
when the cause of action arises from a con- 
tract, although the form is ex delicto, A 
reference to the declaration in the case shows 
that the representations made by the defend- 
ant as to his age, using the concise language 
of Chief Justice Pieiipoint in Doran v. 
Smith, supra, ''enter into and constitute an 



element of the contract itself; it is that that 
makes them actionable. The contract must 
be alleged and proved or there can be no re- 
covery. The contract is the basis of the ac- 
tion. The fraud is predicated upon the con- 
tract. ** Benjamin in' his work on Sales, p. 
22, lays down the general rule that an action 
at law will not lie against an infant for 
fraudulently representing himself of full age, 
and thereby inducing the plaintiff to contract 
with him, and cites many authorities in sup- 
port of the rule ; but in his notes on page 442 he 
says that an infant may be held liable for a 
false statement as to his age if he afterwards 
successfully refuses to pay on the ground of 
infancy* The decision in Fitts y. Hall, 9 N. 
H. 441, which is referred to approvingly by 
Redfield, J., in Towne v. Wiley, 23 Yt. 
855, is relied upon by the plaintiff's counsel 
in this case; but that decision was not an au- 
thority in point in Towne v. Wiley. In that 
familiar case an infant, who had hired a horse 
of a livery stable keeper to drive to an agreed 
place 23 miles distant, returned by a circui- 
tous route nearly double that distance, left the 
horse standing out of doors during the night, 
and it died from overdriving and exposure. 
It was held that the infant was liable in tro- 
ver for a conversion of the property by de- 
parting from the object of the bailment, the 
same as if he had taken it in the first in- 
stance without permission. In his opinion 
in that case Judge Bedfeeld said: ''In all 
the cases, then, upon this subject, it will be 
found, that the courts profess to hold infants 
liable for positive substantial torts, but not 
for violations of contract merely, although, 
by construction, the party claiming redress 
may be allowed, by the general rules of plead- 
ing, to declare in tort, or contract, at his elec- 
tion." In Fitts V. Hall, the infant had re- 
scinded the contract by which goods had 
been sold to him, and his note taken there- 
for on the false representation that he was 
of age, and had refused, on demand, to re- 
turn the property. Parker, C. J., who de- 
livered the opinion, said in the subsequent 
case of Burley v. Bussell, 10 N. H. 184: 
''That decision is that an infant is liable in 
case for a fraudulent affirmation that he is 
of age, whereby another is induced to enter 
into a contract with him, if he afterwards 
avoids the contract by reason of his infancy." 
We think no distinction in principle can 
be drawn between this case and former cases 
referred to, decided by this court, and the 
judgment of the county court is affirmed. 

NOTB. 

Intanot— Fraud. Where an Infant falsely and 
fraudulently represents that he is of full age, he 
is liable in an action ex delicto for the injury re- 
sulting, from thereby Inducine one to deliver him 
property. Rloe v. Boyer, (Ind.) N. E. Rep. 420. 
in this case Elliott, C. J., says: ^This result 
does not involve a violation of the principle that 
an infant is not liable where the consequence 
would be an indirect enforcement of his contract : 
fortherecovery is not upon the contract, * * • 
nor is he made to pay the contract price of the ar- 
ticle purchased by him, as he is only held to an- 
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•wer for the actoal lost oansed by his fraud. " In 
such a ease the fraud justifies the rescission of the 
•ale, and, if the Infant has disposed of the fooda, 
his Tender can repleyy them, unless the infant's 
Tendee shows that he was a bona fidepurchaaer. 
Neff T. Landis, (Pa.) 1 AtL Rep. 177. But in 
Conrad t. Lane, (Minn.) 4 N. W. Rep. 605, it ii 
held that, in an action in the nature of assumpiftt 



to rfoover the Talue of ffooda, not neoeflsaries, 
sold and deliyered to an infant, he is not estop- 
ped to set up his infancy aa a defense by the 
facts that, at the time of the sale, he represented 
himself to be of age, and the goods were sold to 
him on the faith of such representations See, 
also, Buidett t. Williama. 80 Fed. Rep. 607: 
Vogelsang t. Null, (Tex.) 8 & W. Rep. &1. 



TORTS AND CRIMES OP INFANTS. 



183 



BTATIO T. TICB. 

(2 S. W. 269, 90 Mo. 112.) 

Snpreme Oonrt of Missouri. December 6, 18S8. 

Appeal from circuit court, Polk county; 
Hon. Ben. V. Alton, Judge. 

Indictment for assaultt and conylction. De- 
fendant appeals. 

J. B. Upton, for appellant B. G. Boone^ 
Atty. Gen., for the State. 

SHERWOOD, 7. The defendant^ a boy un- 
dtf the age of 14 years, became Inyolved in 
a school-boy scuffle, resulting in a fight, at 
or near the dose of which he cut the one with 
whom he was scufillng with a pocket knife; 
hence the prosecution, which terminated In 
a Terdict of guilty, and a fine of $100. Un- 
der seren years of age an infant cannot be 
guilty of felony. In the interval between 
that age and that of 14 years he is prima 



fade adjudged to be doli Incapax. And 
when an infant is arraigned for a felony, this 
disputable presumption of the law— for the 
onus in such cases is on the state— Is to be 
rebutted; and the ''evidence of that malice 
which is to supply age ought to be strong and 
clear, beyond all doubt and contradiction." 
4 BL Comm. 24. In this way only can the 
legal maxim be applied that malitia supplet 
aetatem. Here there was no attempt made 
by the state to prove that the boy in question 
was possessed of that "mischievous discre- 
tion" which supplies the place of age, and 
rendered him amenable to legal punishment 
This case, therefore^ falls within the rule an- 
nounced in State v. Adams, 76 Mo. 355; and, 
as there was no evidence on which to base it, 
any instruction bottomed on the theory that 
defendant, by reason of his Intelligence, was 
capable of crime, was necessarily erroneous. 
TherefCNre judgment reversedt and cause re- 
Bianded. All concur. 
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STANDARD OIL 00. y. GILBERT et aL 

ai a B. 491, 84 Cku 714.) 

Sapreme Oonrt of Georgia. March 81, 1890. 

Error from city coart of Sarannah; 
Harden, Judge. 

Denmnrk. Adams A Adama^ for plaintiff 
in error. Garrard & Meldrin, for defend- 
ants in error. 

BLEGELEY, 0. J. There was no dispute 
or controversy as to the facts. Their le- 
gal Blgnificance — nothing else— was for de- 
termination ; the parties baying agreed 
that the only question should be whether 
the contract could be terminated before 
October 1st by the notice of December 15, 
1886. The presiding Judge decided this 
question in the negatiye, and directed a 
verdict accordingly. The notice referred 
to, dated December 15, 1886. was in these 
terms: ''Owing to the present low prices 
of oil, and the possibility of a continuance 
of the same, we cannot, after December 81, 
1886, continue to allow you f 75 per month 
rebate, as heretofore. We solicit a continu- 
ance of your orders, and will be glad to al- 
low you Jobbers' rebate, the same we are 
now paying the other merchants. " The 
contract between the parties, as originally 
made, was in writing. It bore the date Oc- 
tober 1, 1880. The obligations which it im- 
posed on the agents (Gilbert A Co.) were 
these: (1) To sell coal oil for their prin- 
cipals at such prices as the latter might 
fix from time to time; (2) to handle 
no other oil for the period of one year 
from the date of the contract; (8) to re- 
ceive 'ttie oil at their wharf, and store it 
in their warehouse, without charge for 
'wharfage or storage; (4) to pay on the 
10th of each month for all oil sold during 
the previous month. The obligations Im- 
posed upon the principals were (1) to pay 
to the agents $75 per month for one year 
from the date of the contract; (2) to keep 
them supplied with merchantable oil at 
all seasons of the year; (8) to deliver the 
oil at their wharf or warehouse; (i) to 
pay them one dollar per barrel on the ex- 
cess, if any, over 900 barrels sold by them 
luring the year for which the agreement 
was made. Within a month or two after 
the year expired the contract was re- 
newed, as the result of written corre- 
spondence for a second year, terminating 
October 1, 1882. No subsequent negoti- 
ations took place, but the parties con- 
tinued to deal in harmony with the terms 
of the written contract through all subse- 
quent years, up to December 15, 1886, when 
the notice aboye recited was given. Aft- 
erwards, and until October of the follow- 
ing year, their dealings went on, but the 
oil sent during that period was furnished 
and received without prejudice to the 
claim of either party. The credit of $75 
per month in the oil account, as kept by 
the principals, ceased with December, 1886, 
and from that time forward the credits 
entered as rebates amounted in the aggre- 
gate to only $18.84. In other words, com- 
pensation for nine months, which, accord- 
ing to the written contract, would be 
$675, was reduced to $18.84. To which 
of these sums were the agents entitled? 



According to its letter, the notice did not 
seek to terminate the contract in any re- 
spect except as to the amount of compen- 
sation. It merely warned the agents that 
the principals woud not pay as they had 
done theretofore, but would substitute 
the ordinary rebates allowed the trade. 
It did not propose to discharge the agents 
from any of their obligations, which, ajs 
we have seen, were not to handle any oth- 
er oil, to receive and store without charge, 
and to pay unconditionally on the 10th of 
each month for all oil sold during the pre- 
yious month. It admits of no doubt that 
the notice thus construed would not be 
effective for any purpose. But constru- 
ing it, as both parties probably did, to be 
an effort to terminate the agency alto- 
gether, and release both parties from any 
and all obligation as to future dealings 
after January 1, 1887, the question is, was 
there a legal right so to do? We think 
not. It is clear that during the first or 
second year both parties were bound, not 
from month to month only, but through- 
out the year, as there was an express un- 
dertaking on the part of the oil company 
to keep the agents supplied with oil at all 
seasons of the year, and to pay them $75 
per month for one year. The case doen 
not fall within the principle of such cases 
as Burton y. Railway Oo.» 9 Exch. 507 ; 
Rhodes y. Forwood, L. R. 1 App. Gas. 256 ; 
and Orr y. Ward, 78 Dl. 318,— in which it 
was ruled that it was not obligatory on 
the employer to furnish business to the 
agent or employe throughout the whole pe- 
riod embraced in the contract, the reabon 
of such ruling being that the employer 
had not stipulated so to do. Here, on 
the contrary, the stipulation was no les» 
express on behalf of one party than of the 
other. U such a notice as we are consid- 
ering would not haye dissolved the en- 
gagement pending the first or second year 
of the service, it could not have that effect 
pending the seventh year, unless, by rea- 
son of not haying been expressly renewed 
or continued '^fter the second year, it 
ceased to be a cc&ntract for a whole year, 
and became Indemiite as to time, or a con. 
tract at will onlyv Tested by; the law of 
ordinary hiring, or>pf master and servant, 
there can be no dotrbt that services ren- 
dered without a nevinagreement, after the 
contract term has expired, are to be com- 
pensated at the same1^te,and to that ex- 
tent the prior contract is renewed or con- 
tinued In force. Iron mictory y. Richard- 
son, 6 N. H. 294; Walladb v. Floyd, 29 Pa. 
St. 184; Ranck v. Albrigll*, 36 Pa. St. 367; 
Nicholson v. Patchin, 5 Sal. 474; Vail v. 
Manufacturing Co., 82 BarP. 564; Weise y. 
Board, 51 Wis. 564, 8 N. W. 
where the term of employ] 
exceed one year, the author, 
decisive that the prior contrl^t is renewed 
or continued for an equival©^* time, as 
well as at an equal rate. " \VT?re the hir- 
ing is under a special agreemedf^» *^© terms 
of that agreement must, of c< 
served. If there be no special 
but the hiring is a general oi 
mention of time, it is considereL 
a year certain. If the servant cS^"*^**® ^^^ 
employment beyond that year, aVcontract 
for a second year is imnlied. anr^ ®^ ^^' 
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Smith, Merc. La w» 266; Pomeroy's Smith, 
Merc. Law, §608. " Where a person has been 
employed by another for a certain definite 
term at fixed wages, if the services are 
continued after the expiration of the term 
in the same business, it is presumed that 
the continued services are rendered upon 
the same terms ; but this is a mere pre- 
sumption, which may be overcome by 
proof of a new contract, or of facts and 
circumstances that show that the parties 
in fact understood that the terms of the 
old contract were not to apply to the con- 
tinued services. " Wood, Mast. & S. § 96. 
** A person who has been previously em- 
ployed by the month, year, or other fixed in- 
terval, and who is permitted to continue in 
the employment after the period limited 
by the original employment has expired, 
will, in the absence of anything to show 
a contrary intention, be presumed to be 
employed until the close of the current in- 
terval, and upon the same terms." 
Mechem, Ag. § 212. ** Tacit relocation is 
a doctrine borrowed from the Rom an law. 
It is a presumed renovation of the con- 
tract from the period at which the former 
expired, and is held to arise from implied 
consent of parties, in consequence of their 
not having signified their intention that 
the agreement should terminate at the pe- 
riod stipulated.    Though the orig- 
inal contract may have been for a longer 
period than one year, the renewed agree- 
ment can never be for more than one year, 
because no yerbal contract of location 
can extend longer. " Fras. Mast. & S. 68. 
This last is a Scotch authority, but on 
this question the law of Scotland seems 
to coincide with our own, and with the 
law of Louisiana. See Alba v. Moriarty, 
36 La.' Ann. 680; Lalande y. Aldrich, (La.) 6 
South. Rep. 28; Tallon y. Mining Co., 66 
Mich. 147, 20 N. W. Rep. 878; Sines v. Su- 
perintendents of the Poor, 68 Mich. 503, 25 
N. W. Rep. 485; Iron Co. v. Carpenter, 67 
Md. 664, 11 Atl. Rep. 176; Tattersou v. 
Manufacturing Co., 106 Mass. 66; Capron 
v. Strout, 11 Nev. 804 ; Beeston v. CoUyer, 
4 Bing. 809. 

In the argument notice was taken of the 
difference between the English and the 
American rule as to presuming that an 
indefinite hiring is for a whole year. It 
was said that in the former country this 
presumption holds, but in the latter it 
does not. Wood, Mast. «& S. § 136. We 
think, however, tnfs presumption has 
nothing to do with the matter; for wheth- 



er the first hiring has its duration fixed by 
express or Implied contract, if It be fixed 
in either way, the term (if not longer than 
one year) admits of duplication by tacit 
as well as express agreement. When we 
have a definite term of service, no matter 
how we get it, subsequent service of the 
same kind, where no new contract is made 
and nothing appears to indicate a change 
of intention, may be referred to the previ- 
ous understanding, and to a tacit renew- 
al of the engagement. 

Thus far we have dealt with the ques- 
tion without any special refereuce to the 
law of agency, as distinguished from that 
of master and servant generally. This was 
a commercial agency, comprehending, not 
only personal services, but the use of a 
wharf for landing the oil, and of a ware- 
house for storing it, and attended with a 
guaranty of the proceeds of all sales, the 
agents being obliged to pay within 10 days 
for the oil sold in each month. The agents, 
if not del credere agents technically, were 
upon the same footing as such ; they had to 
pay for all the goods they sold. No doubt 
the power of revoking the agency pending 
a current year*s business existed, out the 
right to revoke it without sufficient cause 
did not exist, and a wrongful revocation 
leayes the principal liable to make repara- 
tion to the agent. Mechem, Ag. §§ 209, 
614, 620, 621 ; Code, § 2183. Here no cause 
was assigned but the low price of oil, and 
the prospect of its continuance. Neither 
of the parties had retired, or, so far as ap- 
pears, wished to withdraw from business; 
and, according to the evidence, 16 days* no- 
tice would be too short a time within 
which to make arrangements with other 
dealers for oil. To do that would require 
several months. We can see nothing what- 
ever in the record to Justify a revocation of 
the agency by such a notice as was given, 
and we agree with the presidlngjudge in the 
opinion that the oil company had no legal 
right to terminate the contract before Oc- 
tober 1, 1887, without mutual consent. 
The engagement was one from year to 
year, and not merely at the will of either 
party. There was no contention that the 
amount claimed by the defendants in ex- 
cess of the plaintiffs* demand was more 
than they ought to recover upon their 
plea of set-off, if they were entitled to re- 
cover at all; and, the verdict being for 
that amount, it was correct, and the court 
did not err in refusing a new trial. Judg- 
ment affirmed. 
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SULLIVAN ▼. HBRGAN. 
(20 AtL 232. 17 R. I. 100.) 

Supreme Gonrt of Rhode Uland. July 12, 

1S90. 

On petition for a new trial. 

Patrick J, Oalvin, for plaintiff. Fmneia 
B. Peckbam and William P. Shemeld, Jr.^ 
for defendant. 

MATTESON, J. This is an action of a»- 
Bumpait to recover moneys claimed to be 
due to the plaintiff from tbe defendant un- 
der a contract of hiring. It appears from 
the evidence reported that the plaintiff 
was employed by the defendant in his 
business of a dealer in groceries and liq- 
aors, as bar-tender and clerk, from No« 
yember 27, 1886, until April 19, 1888, and 
was to receive as wages f 18 per month un- 
til May 1, 1887, and l25 per month there- 
after. At the trial the defendant set up aa 
a defense the illegality of the contract, the 
sale of liquors being prohibited by law 
when the contract of hiring was made, 
and during the period of the plaintiff's em« 
ployment. The Jury returned a verdict for 
the plaintiff for $187.84. The defendant 
moves for a new trial, on the ground that 
the verdict Is against the law and the evi- 
dence. 

The principle that if a contract or prom- 
ise be founded on a legal and an illegal 
consideration, and the illegal considen^ 
tion cannot be separated from the legal, 
and rejected, the illegality of part vitiates 
the whole, so that no action can be main- 
tained upon it as a contract, is conceded; 
but it is suggested that, inasmuch as the 
contract is illegal and void, and is there- 
fore, as it Is contended, a nullity, the plain- 
tiff is entitled to recover for that portion 
of his services performed as clerk in the 
grocery part of the business, upon a guAD- 
tum meruit^ what such services were rea- 
sonably worth, and therefore that the ver- 
dict may be supported. We do not, how- 
ever, agree with the suggestion. Although 
a contract thus infected with illegality is 
regarded in law as a nullity, in so far that 
, the law will not lend its aid to enforce It, 
it is nevertheless not treated as if it had 
no existence in fact. The illegality ex- 
tends to every part of the transaction, and 
it cannot, therefore, be made the founda- 
tion of an assumpsit. Both parties are in 
pari delicto, and the law will, for that rea- 
son, not aid either party to enforce the 
contract, but leaves them where it finds 
them. It may sometimes happen, in con- 
sequence, that a defendant may gain a pe- 
cuniary benefit by reason of his wrong-do- 
ing, or of that in which he has equally 
participated ; but it is not for the sake of 
the defendant that his objection to his 
own illegal contract is sustained. In Hol- 
man v. Johnson, Cowp. 841, 343, Lord 
Mansfield remarks: *'The objection that 
a contract is immoral or illegal as between 
plaintiff and defendant sounds at all 
times very ill in the mouth of the defend- 
ant. It is not for his sake, however, that 
the objection is ever allowed, but it is 
founded in general principles of policy, 
which the defendant has thead vantage of, 



eontraiT to the real Justice, as between 
him and the plaintiff, by accident, if I may 
so say. The principle of public policy is 
this : ez dolo malo non oritur actio. No 
court will lend its aid to a man who founds 
his cause of action upon an immoral or an 
illegal act. If, from the plaintiff's own 
stating or otherwise, the cause of action 
appears to arise ex turpi causa, or troin 
the transgression of a positive law of this 
country, there the court says he has no 
right to be assisted. It is upon that 
ground the court goes, not for the sake of 
the defendant, but because it will not 
lend its aid to such a plaintiff. So if the 
plaintiff and defendant were to change 
sides, and the defendant was to bring his 
action against the plaintiff, the latter 
would then have the advantage of it, for 
where both are equally in fault, potior 
est conditio defendentis, " Blxby v. Moor, 
61 N. B. 402, is a case strongly in point. 
In that case it appears that the defendant 
kept a billiard saloon and a bar for the 
sale of liquor. The liquor traffic was ille- 
gal. The plaintiff was employed by the 
defendants to work generally in and about 
the saloon. There was no special agree- 
ment that he should or should not sell 
liquor, or what particular duty he should 
do. But he was accustomed to work gen- 
erally in and about the saloon, taUng care 
of the room, building fires, taking care of 
the billiard tables, tending bar, and wait- 
ing upon customers, and, in the absence of 
the defendant, be had the whole charge of 
the business. In assumpsits upon a quan- 
tum meruit, it was held that he could not 
recover compensation for any portion of 
his services. The court say : " In the pres- 
ent case, however, there is room for but 
one conclusion, namely, that the agree- 
ment was that the plaintiff at the defend- 
ant's request should perform all the serv- 
ices which he did in fact perform, and that 
the defendants, in consideration of the 
promise to perform (and the performance 
of) all those services, the Illegal as well as 
the legal, should pay the plaintiff the rea- 
sonable worth of the entire services. In 
other words, the plaintiff made an entire 
promise to perform both classes of serv- 
ices. This entire promise (and the per- 
formance thereof) formed an entire con- 
sideration for the defendant's promise to 
pay, and a part of this indivisible consid- 
eration was illegal. " In the present case 
the sums which the defendant promised 
to pay formed one entire consideration 
for all the services to be rendered by the 
plaintiff, both those in tending the bar, 
which were illegal, and those as clerk in 
the grocery store, which were legal. Had 
one price been agreed upon for the 
services as bar-keeper, and another as 
clerk in the grocery business, so that it 
would have been possible to separate the 
legal from the ill^al part of the transac- 
tion, an action could have been maintained 
for the services which were legal ; but, as 
it is, the defendant's promise being entire, 
and the consideration for It being partly 
legal and partly illegal and indlviHlble, 
both parties are to be regarded as equally 
in fault, and the law will lend its aid to 
neither. Petition granted. 
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DISBROW T. DURAND. 

(24 AtL 545, 64 N. J. Law, 843.) 

Court of Brron and Appeals of New Jenej* 
June 20, 1892. 

Error to drcoit court. Union coonty; before 
Justice Van QyckeL 

Suit by Sarah A. DIsbrow against James 
H. Durand, administrator of Smith Noe, de- 
ceased, to recover for the value of services 
performed as housekeeper for deceased. On 
a judgment of nonsuit, plaintiff brings error. 
Affirmed* 

The plaintiff below, who Is also the plaintiff 
in error, sued the administrator of her de- 
ceased brother's estate for the value of her 
services as that brother's housekeeper for the 
six years which immediately preceded the 
brother's death; that is, for the value of her 
services from January 1st, 1883, to January 
1st, 1889. It was proved, on her behalf, at 
ibe trial in the circuit court, that the decedent 
resided upon and cultivated a small farm near 
Rah way, in Union county; that prior to 1864 
his mother lived with him, and that during 
his mother's life his sister, the plaintiff, then 
a widow, came to reside with him, bringing 
with her her son. During the year 1864 the 
son, having become a man, went away and 
married. The mother, sister, and brother con- 
tinued to live together as one family until the 
mother died, and thereafter the brother and 
sister continued to live together for more than 
20 years, until the brother died In January, 
1889. The brother cultivated the farm, and 
the sister kept the house. The sister had no 
means of subsistence except through work for 
strangers, or by continuing her home with her 
brother, or making it with her son. The son 
offered to take her, but he admits that he did 
not insist strenuously upon her coming to 
him. It was plainly apparent in the proofs 
that she preferred to remain with her brother. 
No proof was offered to show either an ex- 
press or implied contract, upon the part of 
her brother, to remunerate her for her serv- 
ices in his household, or that the subject of 
compensation for such services was ever dis- 
cussed between the brother and sister, or con- 
templated by either of them. Upon this case 
the judge at the circuit directed that judgment 
of nonsuit be entered against the plaintiff. 
Error Is now assigned upon exception to that 
direction. 

Benjamin A. VaU, for plaintiff in error. 
Thomas H. Shafer, for defendant in error. 

McGILIi, Ch. (after stating the facts). Or- 
dinarily, where services are rendered and vol- 
untarily accepted, the law will imply a prom- 
ise upon the part of the recipient to pay for 
them; but where the services are rendered by 
members of a family, living as one household, 
to each other, there will be no such implica- 
tion, from the mere rendition and acceptance 
of the services. In order to recover for the 



services, the plaintiff must afDrmatively show 
either that an express contract for the re- 
muneration existed, or that the circumstances 
under which the services were rendered were 
such as exhibit a reasonable and proper ex- 
pectation that there would be compensation. 
The resson of this exception to the ordinary 
rule is that the household family relationship 
is presumed to abound in reciprocal acts of 
kindness and good will, which tend to the mu- 
tual comfort and convenience of the members 
of the family, and are gratuitously performed; 
and, where that relationship appears, the or- 
dinary implication of a promise to i>ay for 
services does not arise, because the presump- 
tion which supports such implication is nulli- 
fled by the presumption that between members 
of a household services are gratuitously ren- 
dered. The proof of the services, and, as 
well, of the family relation, leaves the case 
in equipoise, from which the plaintiff must 
remove it or falL The great majority of cases 
in which this exception to the ordinary rule 
has been given effect have been between chil- 
dren and their parents, or the representatives 
of the parents' estate; and that fact appears 
to have led the courts of some of our sister 
states to speak of it as restricted to cases 
where such a relationship in blood existed: 
but it Is not perceived how, within the reason 
for the exception, it Is to be limited by mere 
propinquity of kindred. It rests upon the 
idea of the mutual dependence of those who 
are members of one Immediate family, and 
such a family may exist, though composed of 
remote relations, and even of persons between 
whom there is no tie of blood. 

To this time, in this state, the cases which 
have treated of this subject have dealt only 
with the relation of parent and child, or the 
case where one party stands in loco parentis, 
(Ridgway v. English, 22 N. J. Law, 409; Up- 
dike V. Titus, 13 N. J. Eq. 151; Smith v. 
Smith's Adm'rs, 28 N. J. Law, 208; Goley v. 
Coley, 14 N. J. Eq. 850; Updike v. Ten 
Broeck, 82 N. J. Law, 105; Homer v. Web- 
ster, 88 N. J. Law, 387, 411; Prickett v. Prick- 
ett, 20 N. J. Eq. 478; Gardner v. Schooley, 25 
N. J. Eq. 150; Miller v. Sauerbier, 80 N. J. 
Eq. 71; Smith v. Smith's Adm'r, Id. 564; De 
Camp V. Wilson, '31 N. J. Eq. 656; Kendall 
V. Kendall, 86 N. J. Eq. 91, 99; Stone v. Todd, 
49 N. J. Law, 280, 8 Atl. 300;) but they have 
not limited the exception to that relation. 
On the contrary, in Updike T. Titus, supra, 
Chancellor Green expressed the opinion that 
it contemplates ''children, parents, grandpar- 
ents, brothers, stepchildren, and other rela- 
tions." And in this court in Homer v. Web- 
ster, supra, Mr. Justice Depue approvingly re- 
ferred to the exception as applicable to all 
cases where the parties stand "in relation to 
each other of support on one side and services 
on the other." Without this state, also, I Und 
most reliable authority extending the excep- 
tion beyond parent and child, where close 
family relationship has been shown to exist 
For instance, it was given effect in Robinson 
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T. Gushman, 2 Denlo, 152; ScnUy v. Scully, 
28 Iowa, 548; Keegan v. Malone, 02 Iowa, 
208, 17 N. W. 461; and HaU v. Finch, 28 
Wis. 278,— in each of which caaea the relation 
was brother and sister; and in Bundy y. 
Hyde, 60 N. H. 116, where the ration was 
brother-in-law and sister-in-law. In the two 
Iowa cases dted the exception was stated in 
this language: "Where it is shown that the 
person rendering the services is a member of 
the family of the person served, and receiving 
support therein either as a child or relative, 
or a visitor, a presumption of law arises that 
such services were gratuitous, and, in such 
case, before the person rendering the service 
can recover, the express promises of the party 
served must be shown, or such facts and cir- 
cumstances as will authorise the jury to find 
that the services were rendered in the expecta^ 
tion by one receiving and by the other making 
compensation therefor," I have not pretended 
to examine the many cases upon this subject 
in the several states. That would t>e a tedious, 



exhaustive, and, indeed, profitless task. The 
exertion stands upon a reason which logically 
and properly must extend to all members 
of a household, however remote their relation- 
ship may be, and, indeed, even to those who, 
though not of kin, stand in the situation of 
kindred in one household. The proofs offered 
at the trial in the present case exhibited the 
exlBtenoe of a family relationship for a quar- 
ter of a century, from which the brother and 
sister each derived substantial benefit in the 
services of the other, and that the services ren- 
dered by each were natural afid appropriate 
acts in their respective spheres, looking to the 
maintenance of the common home. It did 
not appear that in that long period of time 
either of them entertained the thought of de- 
manding or having compensation from the 
other. It is deemed that the case is well with- 
in the exception to the ordinary rule which 
has been pointed out There was no error in 
granting the nonsuit 
The Judgment will be affirmed. 
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FRAR¥ ▼. AMERICAN RUBBER 00. 

(53 N. W. 1156, 52 Minn. 201.) 

Supreme Ckmrt of Minnesota. Jan. 18, 1893. 

Appeal from district court, Rams^ county; 
Brill, Judge. 

Action by A. O. Frary against the Amer- 
ican Rubber Company on a contract. Judg- 
ment for defendant Plaintiff appeals. Af- 
firmed. 

William G. White, for appellant EL J. Horn, 
for respondent 

GIIiFILLAN, a J. Plaintiff, then a resi- 
dent of Boston, Mass., and tlie defendant, a 
corporation, whose principal place of business 
was the same place, entered into this contract: 

"Boston, Dec. , 1890. We agree to pay 

A. a Frary (|250) two hundred and fifty dol* 
lars per month from Jan. 1, 1891, to April 1, 
1882, for his services in carrying on our busi- 
ness in St Paul to our satisfaction and under 
our controL American Rubber Company. R. 
D. Evans. I hereby accept the aboye. A. C. 
Frary." May 27, 1891, defendant discharged 
plain dff frcmi July 1st following, giying uo 
oth^ reason for it than that his conduct of its 
business was not to its satisfaction. If this 
contract reserved to defendant the right to dis- 
charge plaintiff at any time merely because It 
might be dissatisfied with his conduct of the 
business, whether it had sufficient reason to be 
so or not, it may have been an injudicious one 
for plaintiff to consent to; but there can be no 
question that the parties might make such a 
contract and, if that is what this contract was 
intended to be, they must abide by it In But- 
ler V. Mill Co., 28 Minn. 206, 9 N. W. 697. a 
contract of hiring left it to the hirer to deter- 
mine what it should consider right and proper 
to pay for the services, and it was held that 
if it did so honestly and in good faith its deter- 
mination was final. The cases— of which there 
are a great many in the books— Involving stipu- 
lations more or less similar to that in this con- 
tract do not deny the capacity of the parties to 
stipulate that what is to be done by one of them 
shall be to the satisfaction of the other before 
any liability on the part of the latter shall 
arise, and to make his decision that he is not 
satisfied final. It would hardly be profitable to 
review the decisions in detail. Those which 
have refused to hold the parties to such a stipu- 
lation according to its letter have generally done 



so, we apprehend, not because the parties were 
not bound, If such were their contract, but be- 
cause it was not the contract It is a matter of 
construction. In construing such contracts the 
nature or diaracter of the thhig stipulated to be 
done, the chief purpose the parties had in view, 
are potent considerations. Where they have 
had In view to satisfy the taste, feelings, seu- 
sibility, or judgment of the party, the deci- 
sions have generally held that the stipulation 
that the thing to be done must be to his satis- 
faction was absolute, and his decision that it 
was not to his satisfaction was intended to be 
final and unquestionable. On the other hand, 
where the chief thing the parties have had ii> 
mind was to ^ect some definite purpose or end. 
of the performance of which others could judge 
just as well as the parties could, and which in- 
volved no considerations strictly personal, the 
stipulation that it should be done to the sat- 
isfaction of the party has been generally held 
not to be controlling. Of the first of these 
classes of cases, the painting of a portrait to the 
party's satisfacticm is one instance. FolUard v. 
Wallace, 2 Johns. 395, where the contract sued 
on stipulated that, in case the titie conveyed to 
the parties In fee should prove good and suffi- 
cient in law against all other claims whatsoever, 
they would pay a specified sum three months 
after they should be well satisfied that they 
held the land undisputed by any person what- 
soever, and against all claims, is an instance 
wJtiiin the second dass. A contract employlUj? 
a servant not to do a fixed and definite work, 
(as, for instance, to build a specified kind of 
fence,) but to render personal services, general 
in thdr nature, and especially where the em- 
ployment Involves considerations of fitness, 
business capacity, integrity, trust, and confi- 
dence, such as in this case, comes within the 
first class. Certainly no third person could 
judge whether the performance should come up 
to what was expected when the contract was 
made so well as the emi^oyer could. There is 
evar reason to suppose that when the parties 
inserted the words "to our satisfaction" they 
meant just what they said. There is nothing in 
the evidence to suggest that the defendant did 
not discharge plaintiff for the sole reason that 
it was in good faith dissatisfied with his con- 
duct of the business. There is nothing in any 
assignment not covered by what we have al- 
ready said. 
Order affirmed. 
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GRIOCS T. SWIFT. 

(9 S. B. 1062» 82 Ga. 892.) 

Sapreme Court of Georgia. JxHj 81, 1889. 

Error from superior court, Muscogee coun- 
ty; Smith, Judge. 

Thomas W. Grifnes and Peahody, Bran- 
non <§ Hatcher^ for plaintiff in error. Jfo- 
NeUl d Lef>y, for defendant in error. 

BLECKLEY, 0. J. The hiring was by 
the partnership, for the term of one year from 
September'l, 1886, at $50 per month, besides 
board. One of the two partners of which 
the firm consisted died in November, and the 
survivor discharged the plaintiff on the 1st 
of January. The plaintiff could obtain no 
other employment antil the following July; 
and, after the year expired for which he Vas 
hired by the partnership, he brought this 
action, claiming the agreed compensation 
from the 1st of January, the time of his dis- 
charge, up to the date in July when he pro- 
cured other employment, and his expenses 
for board during the same period. As there 
is no trace in the evidence that the partner- 
ship was, by the terms of its creation, to sub- 
sist or continue after the death of one of its 
members, such death wrought a dissolution, 
and forever terminated the partnership. 
Code, §§ 1892, 1894. One of the parties, 
therefore, to the contract of hiring, became 
extinct by the act of God. The Code declares 
(section 2871) that if performance is impos- 
sible and becomes so by the act o£ God, such 
impossibility is Itself equivalent to perform- 
ance. There being no one, after the part- 
nership went out of existence, to receive the 
personal services which the plaintiff had con- 
tracted to render as inspector of farms and 
collector for the partnership, the further ex- 
ecution of the contract was as much impos- 
sible as if the plaintiff himself had died be- 
fore or after a dissolution of the firm had 
taken place. The survivor transacted no 
new business on the partnership account, but 
confined operations to closing up the firm af- 
fairs. The classification of every contract 
must depend upon a rational interpretation 
of the intention of the parties. Code, g 2721. 
From the very nature of a contract for the 
rendition of personal services to a partner- 
ship in its current business, where nothing 
is expressed to the contrary, both parties 



should be regarded as having by lmp1Ic<ation 
intended a condition dependent, on the one 
band, upon the life of the employ^, and. on 
the other, upon the life of the partnership, 
provided the death in either case was not 
voluntary. To this effect is the text of Wood, 
Mast. & Serv. 8 163: ''Where a servant is 
employed by a firm, a dissolution of the firm 
dissolves the contract, so that the servant is 
absolved therefrom; but if the dissolution 
results from the act of the parties, they are 
liable to the aervant for his loss therefrom; 
but if the dissolution results from the death 
of a member of the firm, the dissolution re- 
sulting by operation of law, and not from 
the act of the parties, no action for damages 
will lie.    So if a firm consists of 
two or more persons, and one or more of them 
dies, but the firm is not thereby dissolved, 
the contract still subsists, because one or 
more of his partners is still in the firm, and 
this is so even though other persons are 
taken into the firm. The test is whether the 
firm is dissolved. So long as it exists, the 
contract is in force, but when it is dissolved, 
the contract is dissolved with it, and the 
question as to whether damages can be re- 
covered therefor will depend upon the ques- 
tion whether the dissolution resulted from 
the act of God, the operation of law, or the 
act of the parties. ** Mr. Wood's reference 
is to two Scotch cases, which we have not 
seen, but the rule he deduces from them is 
so reasonable that we feel warranted in ac- 
cepting it as law. See, also, Tasker v. Shep- 
herd, 6 Hurl. & N. 575. As to death of a 
person not a partner, but a sole employer, see 
Yerrington v. Greene, 7 R. L 589; Wood, 
Mast. & Serv. §§ 95. 158. The case of 
Fereira v. Sayres, 5 Watts & S. 210, is ap- 
parently in confiict^with the text of Wood 
as above quoted, but we are satisfied to abide 
by the rule laid down in Wood, though it be 
at the expense of differing with the learned 
court of Pennsylvania, by whom the last- 
named case was decided. The contract upon 
which the plaiQtiff's suit was founded hav- 
ing become impossible of performance "by 
reason of death, he had no right to recover 
upon the same against the surviving partner 
for services never actually rendered, and there 
was no error in granting a nonsuit. Of 
course, the claim for board was on the same 
footing as that for wages. Judgment af- 
firmed. 
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BALTIMORE BASEBALL CLUB & EXHI- 
BITION CO. OP BALTIMORE CITY 
T. PICKETT. 

(28 AtL 279, 78 Md. 875.) 

Ooart of Appeals of Maryland. Jan. 12, 1894. 

Appeal from superior court of Baltimore 
dty; Albert Ritchie, Judge, 

Action by Jolm T. Pickett against the Bal- 
timore Baseball Glnb & Exhibition Company 
of Baltimore City for breach of contract of 
hiring. From a judgment for plaintiff, de- 
fendant appeals. Affirmed. 

Argued before ROBINSON, O. J., and BRY- 
AN. McSHBRRY, FOWLER, BOYD, and 
BRISCOE. JJ. 

B. N. Rich and W. S. Bryan, Jr., for ap- 
pellant John M. Gallagher, for appellee. 

BRISCOE, J. This suit was brought for 
the alleged breach of a special contract of 
hiring. The contract was made and entered 
into by and between the Baltimore Baseball 
Club, of the city of Baltimore, party of the 
first part, and John T. Pickett, of the dty 
of Chicago, party of the second part, and 
is in these words: That "the said party of 
the second part agrees to play ball for the 
party of the first part, for the season of 
lSd2, for the sum of three thousand ($3,000) 
dollars, with five hundred dollars advanced 
on the contract, said sum of five hundred dol- 
lars ($500) to be considered part of the said 
three thousand ($3,000) dollars above stated; 
salary payable first and fifteenth of each 
month; services to commence on the 26th 
of March. 1892, and end on October 31st, 
18d2." The appellee, the plaintiff below, en- 
tered upon the services, and performed them 
until the 1st day of June, 1892, when he was 
discharged or released. He was paid the 
$5<X) advance money, and also four pay- 
ments on account of his salary. The grounds 
set up for his discharge were want of skill 
and ability. The judgment was for the 
plaintiff, and the defendant has appealed. 
At the trial there were 10 exceptions re- 
served to the rejection by the court of evi- 
dence offered by the defendant, the third, 
ninth, and tenth of which were abandoned 
at the hearing. There were also exceptions 
to the granting of the first, fourth, and fifth 
prayers of the plaintiff, and to the rejection 
of the first, third, sixth, and eighth pray- 
ers of the defendant, and to the instruction 
on the part of the court These exceptions 
form the basis of this appeal, and we will 
pass upon them in their regular order. 

There were two defenses relied upon by 
the appellant: First. That the plaintiff did 
not exercise that degree of skill and efficien- 
cy required of professional baseball players 
platting in the league or association to which 
the defendant belonged, and was discharged 
for inefficiency. Secondly. That there was 
a universal and well-known custom, observed 
by aU professional baseball dubs, that the 



<dnb shall have the right, on 10 days* notice, 
to release any player who does not come up 
to the requirements of his position, and play 
satisfactorily; that the defendant received 
the 10 days' notice, and was discharged. 

It will be observed that the contract in this 
case was a special one, for a precise period, 
definite in its terms, and is simply an ordi- 
nary hiring under a special contract It 
is entirely silent as to the degree of skill 
the plaintiff should possess in the business 
for which he was employed. In the words 
of the contract "he was to play ball for the 
Baltimore Baseball Club, the party of the 
first part for the season of 1892." Now, it 
is a well-settled rule that the standard of 
comparison or test of efficiency is that degree 
of skill, efficiency, and knowledge which is 
possessed by those of ordinary skill, compe- 
tency, and standing in the particular trade 
or business for which they are employed; 
and, as the contract provided for no higher 
degree of skill than this, none could be re- 
quired. The supreme court of Pennsylvania 
lays down the doctrine to be: •'Where skill 
as well as care is required in performing the 
undertaking, if the party purport to have 
skill in the business, and he undertakes fc^ 
hire, he is bound to the exercise of due and 
ordinary skill in the employment of his art 
or business about it, or, in other words, to 
perform it in a workmanlike manner. In 
cases of this sort he must be understood to 
have engaged to use a degree of diligence 
and attention and skill adequate to the per- 
formance of his undertaking. 'Ordinary skill' 
means that degree which men engaged in 
that particular art usually employ, not that 
which belongs to a few men only, of extraor- 
dinary endowments and capacities." Waugh 
y. Shunk, 20 Pa. St 133. Also, Harmer v. 
Cornelius, 6 C. B. (N. S.) 236; Parker t. 
Piatt, 74 lU. 432. This doctrine was fairly 
submitted to the Jury by the first prayer of 
the plaintiff and the fourth prayer of the 
defendant by which they were, in substance, 
told that if they found that the plaintiff did 
not possess and exercise the skill, knowledge, 
and efficiency possessed and exercised by 
other professional baseball players of ordi- 
nary sklU, knowledge, and efficiency, and 
that he was discharged for such reasons, then 
their verdict must be for the defendant A 
large number of witnesses, who had been 
professional baseball players for six or ten 
years, and who had played with the plain- 
tiff, testified that they considered him a good 
player, and that he played an average good 
game of ball. 

We pass now to the second question in the 
ease. The contention on the part of the 
ippellant is that the contract was made sub- 
ject to a usage or custom that the club had 
a right to cancel the contract and discharge 
the player, on giving 10 days' notice, when 
the player Is deficient in his playing. The 
contract is entirely silent upon this subject 
and it is not admitted that the player had 
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the reciprocal right to abandon the dnb or 
to- cancel the contract when he deemed It 
proper or right to do so. We have carefully 
examined the testimony, and find a failure of 
proof to establish any usage. The eyldence 
was manifestly too vague and unmeaning to 
warrant, upon any principles, the submia- 
sion of any proposition based upon it The 
plaintiff testified ''that he had been playing 
professional baseball for the past nine years; 
is familiar with tho rules of the game, and 
had signed contracts for professional ^ubs; 
that he had never signed a contract with the 
ten days' clause; that he never even saw one, 
and knew of no custom by whldi a player 
. could be discharged that way. That nothing 
was said about it when he signed." The au- 
thorities all hold that a usage, to be admissi- 
ble, must be proved to be known to the par- 
ties, or be 60 genei*al and well established 
that knowledge and adoption of it may be 
presumed, and it must be certain and uni- 
form. Foley V. Mason, 6 Md. 61; Second 
Wat Bank v. Western Nat Bank, 51 Md. 128; 
Bank v. Graffin, 31 Md. 520; Patterson v. 
Growther, 70 Md. 125, 16 AtL 531. But, con- 
ceding that ttere was sufildent evidence of 
the custom and usage contended for by the 
appellant, we are clearly of tte opinion ttat 
it was not admissible to vary the terms of 
this special contract The contract, as we 
have said, is one for a definite term of serv- 
ice, and binding on both parties. To admit 
the usage would not only destroy its mutu- 
ality, but vary its terms. The supreme court 
of Rhode Island, in a similar case to the 
one now under consideration, held that "a 
local usage cannot be omsidered a part of a 
contract, when it contradicts that contract'* 
Justices Durfee and Halle, in delivering the 
opinion of the court, say the contract and 
usage cannot stand together. Either the con- 
tract must prevail, and make void the usage, 
or the usage must prevail, and make void the 
contract. The contract described in this 
declaration is not a contract made with ref- 
erence to the usage, but against it The 
contract described is to labor for a year, but 
the usage terminates it at will. The contract 
is, by the very fact of its existence, a protest 
against the usage, f (»r it ceases to be a special 
contract the moment that the usage is made 
part of it A usage which annuls such a 
contract cannot be given in evidence without 
subverting the weU-setUed rule that usages 
inconsistent with a contract cannot be given 
in evidence to affect it Sweet v. Jenkins, 
1 R. 1. 147. And to the same effect is the case 
of Peters v. Staveley, (court of queen's 
bench,) where Chief Justice CkKSkbum holds 
that, the contract being for one week cer- 
tain, the custom, even if proved, could not 
control it 15 Law T. R. (N. S.) p. 275. Also, 
Smith V. Sheridan, (Sup.) 10 N. Y. Supp. 365. 
The same rule has been established by this 



court in a number of cases. Foley v. Mason, 
supra; Bank v. Graflln, supra; Fertilizer 0>. 
T. T^'hite, 66 Md. 452, 7 Atl. 802; Patterson 
v. <3rowther, 70 Md. 125, 16 AtL 531; Bank v. 
TaUaferrOb 72 Md. 165, 19 AtL 364. It fol- 
lows, then, from this view of the case^ that 
there was no error by the court in granting 
* the plaintiff's fourth and fifth prayers, which 
were to the effect that there was no evidence 
of any usage by which the plaintiff could be 
discharged before the end of the contract 
period without sufilcient cause, and the ex- 
clusion from the jury of all evidence offered 
to show the existence of sudi a usage. The 
first prayer of the def aidant, relative to the 
existence of the usage, was properly rejected. 
The third, sixth, and eighth prayers of the 
defendant were properly rejected for the rea- 
sons we have heretofore given. The first 
prayer granted on the part of the plaintiff 
was correct, and contained the law upon that 
branch of tte case. We have examined all 
the exceptions, and dlscovo' no error of 
whidi the appellant has a right to com- 
plain. 

The first second, fifth, sixth, and seventh 
exceptions to the admission of evidence are 
substantially the same, and present the ques- 
tion as to the degree of skill required of the 
T»laintiff in the performance of his duty. 
The evidence was properly rejected because 
it tended to exact or to establish a higher 
degree of skiU than that contemplated by the 
contract The appellant was not a member 
of the National League at the time the con- 
tract was entered into, on November 14, 1891. 
It did not become su<di until January, 1892. 
This testimony was therefore immaterial and 
irrelevant 

The fourth exception was to the refusal of 
tiie court to allow the following question to 
be answered: "(3an you tell whether or not 
th<^e was any public complaint by the pa- 
trons of the manner in which Mr. Pickett 
filled his position?** It is unnecessary to pass 
upon the exception, as the witness after- 
wards substantially answered the question 
proposed, and defendant had the benefit of 
his answer. 

The remaining reception was to the in- 
struction of the court as to the measure of 
damages. This prayer instructed the Jury 
that if they found for the plaintiff, he was 
entitled to recover the contract price, less 
such sums as may have been paid to him, 
and also less such sums as he earned, or by 
the exercise of due diligence might have 
earned. In the line of his business, during the 
remainder of the period covered by the con- 
tract We think this was unexceptionable, 
and is the law laid down by this court in 
Railroad Co. v. Slack, 45 Md. 161. Flndhig 
no error, and the whole case having been 
fairly submitted to the Juryy the Judgment 
will be afiirmed. 
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ALLEN et al. t. MARONNB. 

(23 S. W. 113, 93 Tenn. 161.) 

Sapfi«me Court of Tennessee. Snly 28, 1893. 

Appeal from circuit court, Shelby county; 
tu H. Estes, Judge. 

Action by William Maionne against Thomas 
H. Allen & Co. on. a contract of employment 
for a balance due plaintiff on his salary. 
From a judgment for plaintiff, defendants 
appeal Affirmed. 

W. H. Fercy, for appellants. M. B. Tre- 
zeTant, for apx>ellee. 

McALJSTER, J. This is a suit by an em- 
ploye against his employer to recover balance 
due on salary. There was a yerdict and judg- 
ment in the court below in favor of the plain- 
tiff for $1,162. The defendants appealed, and 
have assigned errors. It appears from the 
record that oa the 10th Noyemb^, 1890, Wil- 
liam Blaronne was employed by the firm of 
Thoa H. Allen & Oo. as cotton salesman, for 
one year, at a stipulated salary of $1,800. 
Maronne entered upon the discharge of his 
duties, and gave entire satisfaction to his em- 
ployers; but on the 25th Novemb^, 1890, 
the firm of Thos. H. Allen & Co., falling in 
business^ made an assignment, and Maronne 
was dis6harged. At the date of his discharge 
the firm was indebted to Maronne on account 
of salary in the sum of $100, which they 
paid la fulL In a few days thereafter, Harry 
Allen, one of the late firm, began a cotton 
factorage business oa his own account, and 
immediately employed Maronne to perform 
the same services, and at the same salary he 
was to have received from Thos. H. Allen 
& Co. No definite time of employment was 
fixed. In his new employment Maronne 
earned $180, and wab discharged January 1, 
1891, for an alleged cause. Maronne then 
made an effort to find employment in Mem- 
phis» but, meeting with no success, January 
6, 1891, he went to New Orleans, where he 
secured a position with Strauss & Co., as cot- 
ton salesman. Maronne remained in the em- 
ployment of Strauss & Co. until August 1, 
1891, (the termination of the cotton season,) 
and earned during his connection with that 
firm the sum of $430. It appears from the 
record that Maronne was diligent in seeking 
further employment, but without success. 
The circxdt judge properly charged the jury 
that plaintiff would be entitied to recover 
balance due on his salary for one year, less 
any amount earned, or that ought by reason- 
able diligence to have been earned, in any 
other employment The verdict of the jury 
was for the balance due on the salary at the 
contract price of $1,800, after crediting it- 
First, by the sum of $100 paid by Thos. H. 
Allen & Co.; second, by the sum of $180 paid 
by Harry Allen; and, third, by the sum of 
$430 earned by Maronne while in the employ- 
ment of Strauss & Co.,— with interest on 
balance found to be due. 

It is Insisted on behalf of Tlioe. H. Allen 
& Co. that Maronne abandoned his first con- 
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tract; that fs to say, he acquiesced in his dis- 
missal by accepting a new and distinct em- 
ployment with Harry Allen for the same time 
and at the same salary as under the first con- 
tract \7e think this position is untenable. 
It is well settied that the proof of such re- 
lease, renunciation, or acquiescence, when not 
in writing, but arising from acts or language, 
must be dear and unequivocal We find no 
such proof tn the record, and it is not true, 
as a matter of law, that a man who has been 
illegally discharged, by accepting a second 
employment, thereby acquiesoes in his dis- 
charge, or waives his right of action for the 
breacdi of the first contract If Maronne had 
not accepted the new contract of employment, 
he would have been precluded hi this action 
from 8 recovery for a breach of the original 
contract to the extent of what he might have 
earned in his new employment It was his 
imperative duty to accept the second em- 
ployment Jones V. Jones, 2 Swan, 608. llie 
plaintiff's right of action accrued when the 
original contract was broken, without fault 
on his part His subsequent conduct does not 
affect his ri^t of action, but only affects the 
amount of recovery according as Maronne 
may have secured other employment, or may 
have been idle or diligent in seeking employ- 
ment Sedg. Dam. § 667. 

It is also insisted <m b^ialf of plaintiffs In 
error that Maronne was discharged by Harry 
Allen from the second employment for a 
sufficient cause, and that Hios. H. Allen & 
Ca are entitied to be credited with what 
Maronne might have earned to the end of 
the year. It is not shown, however, that the 
second employment was for any definite time, 
and. In point of fact, Harry Allen ceased to 
do business on his own account Mardi 1, 
1891. It thereby appears that if Maronne 
had not left Harry Allen on the 1st Jan- 
uary, 1891, Ills employment would only have 
continued in any event until March 1, 1891. 
There was much proof taken and controversy 
below upon the question whether Maronne 
had been dismissed by Harry Allen for suffi- 
cient cause, it being insisted by defendants 
that, Maronne liaving been discharged <m ac- 
count of his misconduct, he should be charged 
witii the full amount of what he might have 
earned if he had remained in the employment 
of Harry Allen. We think this issue imma- 
terial, since the fact is undisputed in the rec- 
ord that Maronne, immediately upon sever- 
ing his connection with Harry Allen, secured 
employment with Strauss & Co.^ of New 
Orleans, where he earned more money tiian 
he could have earned under his contract with 
Harry Allen, and Thos. H. Allen & Co. are 
given full credit for these earnings. It is 
immaterial in this view of the case whetiier 
Maronne was rightfully discharged by Allen 
or not We have carefully examined all the 
assignments of error, and do not find any of 
them well taken. The charge of the circiiit 
judge was quite as favorable to the defend- 
ants as they were entitied to, under all the 
facts and circumstances of the case. The 
judgment is affirmed. 
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SIMON V. ALLEN et al. 

(13 S. W. 296. 76 Tex. 398.) 

Supreme Ooort of Texas. March 7, 1890. 

Appeal from district Qoart» Polk county. 

J. A. McCardell and T. T. Crosson, for ap- 
pellant. James E. Hill, for appellees. 

HENEY, J. Appellant was employed by 
appellees by the montii, as a clerk in their 
store, at a salary of $55 per month. He was 
discharged from said employment on the 4th 
day of February^ and he commenced this suit 
in a justice^s coart to recover his salary for 
the whole of that month. It appears that de- 
fendants tendered "in the Justice^s court" to 
plaintiff the sum of $7.35, which they claim 
was all that was due him, that being for the 
four days that he served in February. The ev- 
idence as to whether the defendant had proper 
cause to discharge plaintiff was conflicting. 
The defendant's testimony showed that he 
liad sufficient cause therefor, which the plain- 
tiff denied. On cross-examination, plaintiff 
testified that, after he was discharged, he 
sought employment, as a clerk, at a number 
of places in the state named by him, without 
procuring it. He testified that he did not try 
to get "work at a saw-mill, nor on a farm, 
nor at rail-splitting, nor at piling brush;" 
that he was a good-sized man, and in good 
liealth, but had never done such work; that 
iie did not try to get business as a porter at a 



depot unt 1 after he failed to get employmenx^ 
as a clerk at the places nam^ by him; that 
on the 1st day of March he was given the 
position of porter at a railroad depot, where 
he still works. At the request of the defend- 
ants, the court gave the jury the following 
charge: "In case you find from the evidence 
that the defendants discliarged the plaintiff 
(if they did) without reasonable cause, then 
you are instructed that it was the duty of 
plaintiff to seek employment at any work he 
could find to do, regardless of what he before 
that time had been doing. He must have 
sought and should have taken any honest em- 
ployment he could get, and that even at a less 
price than he had been receiving before." 
We think it was error to give this charge. 
Plaintiff had the right to seek for a reason- 
able time, the same character of employment 
that he had when he was discharged. If, 
after a reasonable time, it became evident 
that he could not procure employment as a 
clerk, it would have become his duty, in so 
far as it concerned his relations with his late 
employers, to seek other employment, for 
which he was fitted. In view of his evidence 
on the subject, we think that the charge was 
calculated to mislead the Jury. In view of 
another trial, it is proper to suggest, as to the 
time of the tender, that if it was not made 
before the institution of the suit in the jus- 
tice's court it was error to adjudge the coats 
against plaintiff. The j udgment Is reversed, 
and the cause ia remanded. 
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BURNEY T. RYLB et aL 

(17 6. E. 896, 91 Oai 70L) 

Supreme Court of Georgia. May 22, 1893. 

Error from superior court, Fulton county; 
M. J. Clarke, Judge. 

Action by D. M. Ryle & Go. to enjoin Ju- 
lius A. Barney from working for another. 
Judgment for plaintiffs, and defendant brings 
error. Reversed* 

Hines, Siiubrlck & Felder, for plaintiff In 
error. Arnold & Arnold, for def^idants in 
error. 

LUMPKIN, J. The plaintiff in error, under 
a contract with one Crawford, the manager 
of the Massachusetts Benefit Association, an 
insurance company, had certain rights to 
transact business in the state of Georgia as 
the agent of that association. By a written 
contract he sold and assigned to the defend- 
ants in error all Ills right, title, and interest In 
and to the contract with Crawford aboye 
mentioned. The assignment also contained 
the following covenant: "I hereby bind my- 
self to remain with the said firm of D. M. 
Ryle & Co., as special agent in the state of 
Georgia, for one year from this date, and to 
give my entire time and attention to the 
business of the Mass. Benefit Association by 
procuring applications for insurance for said 
company, and such other duties as may be 
agreed upon by us." Ryle & Co. filed an equi- 
table petition, alleging that Bumey had vio* 
lated his contract with them, and was con- 
tinuing to do so, by wholly abandoning his 
duties as solicitor for the Massachusetts com- 
pany, and had begun business on his own ac- 
count for the Connecticut Indemnity Associa- 
tion, which was an insurance company of a 
similar kind, and- a rival in business. They 
prayed, among other things, that he be en- 
Joined from further breaking the contract by 
continuing to represent the Connecticut com- 
pany, and from soliciting or writing risks in 
the state of Greorgia for any other than the 
Massachusetts company during the year cov- 
ered by his contract with them. An injunc- 
tion was granted fort)idding the defendant '*to 
solicit or receive or transact business for any 
insurance company other than the Mass. Ben- 
efit Association until July 15, 1898." This ac- 
tion of the court is the error complained of. 

It does not appear from the allegations of 
the petition or from the evidence that Bur- 
uey, as an insurance agent, was in any way 
remarkable, or that he had shown himself to 
be such a specially skillful, successful, or ex- 
pert person in this business that it would be 
difficult or impracticable to supply his place 
by another agent equally competent to render 
such services as his contract required of him. 
For this reason the injunction, in our opinion, 
should have been denied. No doubt there are 
cases in which a court of equity will enjoin 
the breach of a contract, and compel one to 
abstain from performing personal services for 



other persons which he was bound to render 
exclusively to the plaintitf. "But the services 
to be performed must be individual and pe- 
culiar because of their special merit or unique 
(diaracter, for otherwise the remedy at law 
would be adequate. But where the services 
involve the exercise of powers of mind, as of 
writers or performers, which are peculiarly 
and largely intellectual, they may form the 
class in which the coiurt would interfere upon 
the ground that they are individual and pe- 
culiar. Damages for a breach of such con- 
tracts are not only difficult to ascertain, but 
cannot, with any certainty, be estimated; nor 
could the plaintiff procure, by means of any 
damages, the same services in the labor mar- 
ket as in case of an ordinary contract of em- 
ployment between an artisan, a laborer, or a 
clerk and their employer." 2 Beach, Mod. 
Bq. Jur. 8 772. The same doctrine is laid 
down in 3 Pom. Bq. Jur. $ 1343, in which the 
following language is used: "Where a con- 
tract stipulates for special, unique, or extraor- 
dinary personal services or acts, or for such 
services or acts to be rendered or done by a 
party having special, unique, and extraordi- 
nary qualifications,— as, for example, by an 
eminent actor, singer, artist, and the like,~it 
is plain that the remedy at law of damages 
for its breach might be wholly inadequatet 
since no amount of money recovered by the 
plaintiff might enable him to obtain the same 
or the same kind of services or acts else- 
where, or by employing any other person." 
There is nothing in the record before us to 
authorize the conclusion that Bumey had ex- 
traordinary, or even unusual, qualifications 
for the business which he undertook to trans- 
act, and therefore, under the rule laid down 
by the eminent text writers from whom the 
above quotations are made, the present case 
Is not a proper one for injunction. 

There has been considerable discussion of 
the question as to whether or not an injunc- 
tion would be granted in any case of this kind 
unless the stipulations not to render services 
to others were in form expressly negative. 
In the case at bar there was tn the contract 
no express negative covenant by Bumey not 
to render services to others than the plaintiffs. 
In Chemical Co. v. Eburdman (1891) 2 Oh. Div. 
416, a recent and thoroughly weU-consldered 
case, it was held that, in the absence of any 
negative stipulation in that behalf, the plain- 
tiffs were not entitled to an injunction to re- 
strain the manager of certain chemical works 
(who had agreed to give to their business, 
during a specified term, the whole of his 
time) from giving, during the term, a part of 
his time to a rival company. To those who 
may wish to further Investigate this question, 
the opinion of Kekewlch, J., from whose Judg- 
ment an appeal was taken, and whose deci- 
sion was reversed, and also the opinions of 
Lindley, L. J., and Kay, L. J., will be found 
decidedly interesting. And in the same con- 
nection it will be profitable to examine Kerr, 
InJ., 445 et seq., Singer Sewing-Mach. Glo. y. 
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Union Buttonhole ft Embroidery Co., 1 
Holmes, 253» Fed. Gas. No. 12^904, and McCauU 
T. Braham, 16 Fed. 37. The elaborate and well- 
prepared note of Mr. Abbott appended to the 
ckse last cited is a valuable contribution to 
the law pertaining to this subject We deem 
it unnece8sar3% however, to enter into a fur- 
ther discussion of the question whether an ex- 



press negative covenant In a contract of the 
kind under consideration Is essential to the 
proper granting of an injunction, because, 
treating the contract in the case at bar as if 
it had contained such covenant, injunction 
should nevertheless have been refused for 
the reason stated in the beginning of thi» 
opinion. Judgment reversed. 
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LEHIGH & W. GOAL GO. t. HAYBS et ax. 

(18 Atl. 887, 128 Pa. St 294.) 
Sapreme Court of PennsylTania. Oct 7, 1880. 

Error to court of oommon pleas, Luzerne 
<M)unty; Woodward, Judge. 

Trespass on the case by James Hayes and 
Ann Hayes, his wife, against the Lehigh & 
Wilkesbarre Coal Companyt a corporation, 
for the death of plaintiffs' son, a boy 14 years 
old, who worked in defendant's mine. It was 
alleged that defendant's negligence caused 
the accident, which occurred by drawing a 
car of coal from the chute where deceased was 
at work, thus causing a large quantity of coal 
to be precipitated on'him, causing hLs death. 
Plaintiffs contended that defendant's servants 
at tlie mouth of the shaft should have notified 
deceased that tliey intended to draw the car, 
but it appeared that the latter had sent word 
by another employe that the car should be 
drawn out There was a verdict for plain- 
tiffs, damages assessed at $1,500, judgment 
accordingly, and defendant brings error. 

Andrew A. MoCUntoch and Henry W. 
Palmer 9 for plaintiff in error. William R. 
Gibbons and William 8. McLean, for defend- 
ants in error. 

JREEN, J. Upon the trial of this cause 
no evidence was given by the plaintiff to show 
that the defendant's breaker, and the ma- 
chinery used in crushing and screening coal, 
was in any manner defectively built, or that 
it was not built in the same manner and with 
the same appliances as are used In all simi- 
lar structures. The single act of negligence 
in this regard alleged against the d^endant 
was that it had no appliance and used no 
means or method by which warning could be 
given to persons working in the pocket that 
a draw was about to be made. No evidence 
was given to show that it was customary 
among coal operators to give any such warn- 
ing in the conduct of their collieries. It fol- 
lows that there was no proof that the defend- 
ant neglected any of the precautions which 
were usually observed in carrying on the 
business of crushing, screening, and shipping 
coal. But the defendant did give testimony 
of importance upon this subject. . G. M. 
Williamson, the mine inspector for the dis- 
trict in which this colliery was situated, tes- 
tified that there were 62 collieries, or open- 
ings, altogether, in the district, and that this 
breaker, with its chutes and pockets, was con- 
structed in the usual, ordinary way in which 
such breakers are constructed in that region. 
He also said he did not know that there was 
in use in any of the collieries of the district 
any signaling apparatus to indicate when coal 
is about to be drawn out of a chute to be low- 
ered into a car. Joseph Tyrell, another wit- 
ness, whose business was building breakers, 
and who built this one, testified that the 
breaker was built in the usual way in which 
breakers are built in that region, and that he 
knew of no breaker in the region in which. 



prior to this accident, any apparatus or de- 
vice was used to signal before coal was drawn 
from the chutes into cars. There was affirm- 
ative testimony, therefore, tliat this breaker 
was built in the usual way in which all break- 
ers were built in that district; and that there 
was no custom or use, known to the wit- 
nesses, of having appliances of any kind to 
signal the drawing of coal from the chutes. 
Against this there was no opposing testimony 
whatever. The rule in regard to the obliga- 
tion of the employer, respecting the character 
of the tools and appliances furnished by him, 
has been repeatedly stated in the recent de- 
cisions of this court. Thus, in Railroad Co. 
V. Sentmeyer, 92 Pa. St. 276, we said that, 
when the employer furnished his employes 
" with tools and appliances which, though not 
the best possible, may, by ordinary care, be 
used without danger, he has discharged his 
duty, and is not responsible for accidents." 
In Payne v. Reese, 100 Pa. St. 801, we said: 
"An employer is not bound to furnish for his 
workmen the • safest ' machinery, nor to pro- 
vide the * best methods ' for its operation, in 
order to save himself from responsibility for 
accidents resulting from its use. If the ma- 
chinery be of an ordinary character, and such 
as can, with reasonable care, be used, without 
danger to the employe, it is all that can be re- 
quired from the employer. This is the limit 
of his responsibility, and the sum total of 
his duty." In Manufacturing Co. v. McCor- 
mick, 118 Pa. St 519, 12 Atl. Rep. 273, we 
said: '*The general rule requires of the mas- 
ter that he provide materials and implements 
for the use of his servant such as are ordina- 
rily used by persons in the same business ; but 
he is not required to secure the best known 
materials, or to subject such as he does pro- 
vide to a chemical analysis in order to settle, 
by experiment, what remote and possible 
hazard may be incurred by their use. " In Ship 
Building Works v. Nuttall, 119 Pa. St. 149, 13 
AtJ. Rep. 65, we held that the employer was 
under no obligation to give warning to his 
employes of the dangerous character of a cir- 
cular saw, or to provide it with a spreader to 
prevent accidents. As to the spreader we 
said : " The testimony shows that such an at- 
tachment is not in general use, and that there 
is no general agreement among mill-owners 
or practical sawyera that it is a desirable or a 
useful attachment. It is not enough that 
some persons regard it as a valuable safe- 
guard. The test is general use. Tried by 
this test the saw of the defendant is such a 
one as the company had a right to use, be- 
cause it is such as is commonly used by mill- 
owners; and it was error to leave to the jury 
any question of negligence based on the fail- 
ure to provide a spreader. ** Applying these 
principles to the facts of the present case we 
fail to discover any evidence of negligence on 
the part of the defendant, so far as the char- 
acter of the breaker and its appliances is con- 
cerned, and hence we can find nothing upon 
which to support a verdict for the plaintiff. 
It was argued that the defendant should 
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have given a warning to the deceased that 
the coal was about to be drawn; but» in view 
of the fact that the plaintiff gave evidence 
tending to show that the boy sent out word that 
they should draw the coal, he being at that 
time in the chute, the necessity for any such 
warning does not appear. It was a matter 
of no consequence, so far as he was concemed» 



whether his message was communicated to the 
parties outside or not. He, at lea^t, was bound 
to avoid a danger which he must have had 
knowledge was likely to occur immediately. 
We think a verdict for the defendant should 
have been directed upon all the testimony. 
We sustain the first, second, third, seventh, 
and eighth assignments. Judgment reversed. 
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TAGG y. McGEORGE et at 

(26 Atl. 671, 155 Pa. St 368.) 

Supreme Court of PenDaylrania. May 22, 1803. 

Appeal from court of common pleas, Dela- 
ware county. 

Action by William F. Tagg, by his fa- 
ther and next friend, John S. Tagg, against 
William McGeorge, Jr., and others, exec- 
utors and trustees under the will of Thomas 
Kent, deceased, for personal injuries. There 
was a judgment for plaintiff, and defendants 
appeial. Affirmed. 

Isaac Johnson, for appellants. Ray W, 
Jones and Y. Gilpin Robinson, for appellee. 

DBAN, J. William F. Tagg, a boy past 
13 years of age, was employed by defendants 
in their woolen mill at Darby, Delaware 
county. He went to work with the consent 
of and by contract with his father, who 
worlced in the same mill. The boy com- 
menced on 10th October, 1887, piecing at 
what is known as a **woolen mule." EUs 
wages were fixed at two dollars per week. 
The usual wages of a piecer are about six 
dollars. There was evidence tending to show 
that Henry T. Kent, one of defendants, made 
the contract for employment, and then put 
the boy in charge of Charles Ghadwiclc, who 
had been foreman In the mill for many years. 
Under his directions and control he remained 
as a piecer at the mule up until the 31st of 
December, 1887. About 12 o'clock of that 
day, while cleaning the machine with waste, 
it being then running, the waste caught in 
the wheels, his hand was drawn in, and so 
completely crushed that amputation was nec- 
essary. The plaintlfT then brought suit to 
recover damages, averring negligence on part 
of defendants, which resulted in the injury^ 
(1) in putting a young and inexperienced boy 
to work at dangerous machinery without ex- 
plaining to him its character, or warning him 
of its danger; (2) in directing him, by the 
foreman, Chadwick, to hurriedly clean the 
machine while it was running, without in- 
forming him of the peculiar danger Incident 
to such work. 

The law applicable to the issue is well set- 
tled. In the text-books, and, with rare ex- 
ceptions, In all the adjudicated cases, the 
rule laid down in substance is: When young 
persons without experience are employed to 
work with dangerous machines it is the duty 
of the employer to give suitable instructions 
as to the manner of using them, and warn- 
ing as to the hazard of carelessness In their 
* use. If the employer neglect this duty, or if 
he give improper Instructions, he is responsi- 
ble for the injury resulting from his neglect 
of duty. He is not answerable for injury to 
adults, nor for the injuries to young persons 
who have had that experience from which 
Imowledge of danger may reasonably be pre- 
sumed, and that discretion which prompts to 
care. The cases cited by counsel for appel- 



lants are not In conflict with this rule. In 
Zurn V. Tetlow, 134 Pa. St. 213, 19 Atl. 504, 
the boy was betweeti 14 and 15, and had re- 
ceived such instructions from the foreman as 
were necessary to the nature of his employ- 
ment, m O'Keefe v. Thorn (Pa. Sup.) 16 AtU 
737, the boy was over 14. He was employed 
to shove tin plates under a stamping ma- 
chine, and was injured by thrusting his hand 
under the stamp. The machine was not 
dangerous. The consequence of putting the 
hand under the stamp was as obvious to a 
boy of 14 as to a man of 40. There has been 
no departure by this court from the law so 
clearly and concisely^ stated by our Brother 
Williams in Rummei v. Dilworth, Porter & 
Co., 131 Pa. St 509, 19 Atl. 345, 3i6: "In the 
case of young persons it is the duty of the 
employer to take notice of their age and 
ability, and to use ordinary care to protect 
them from risks which they cannot properly 
appreciate, and to which they should not be 
exposed. The duty in such cases to warn 
and instruct grows naturally out of the ig- 
norance and Inexperience of the employ^, and 
it does not extend to those who are of mature 
years, and who are familiar with the employ* 
ment and Its rislosi." This was the law, as 
stated, in terms that could not be misunder- 
stood, by the court below to the Jury. There 
was evidence tending to show that the wool- 
en mule was a dangerous piece of machinery 
even to the adult workman, and that it was 
highly dangerous to one attempting to clean 
it while running. As to whether the boy 
had received any instructions from the fore- 
man, or had by experience or in any other 
way acquired a knowledge of the machine 
and the danger of attempting to clean it 
while running, there was conflicting evi- 
dence. It was of that character that the 
jury alone could determine the truth, and It 
was with proper instructions submitted to 
them. They were told explicitly, more than 
once, that if the boy, by instructions and 
warning ftom the foreman, or by information 
from others, or by experience while tending 
the machine, had knowledge of its dangerous 
character, there could be no recovery. 

Complaint is made of the answer of the 
court to plaintiffs second point, because of 
the use of the word "perhaps." The point, 
in effect, requested the court to say that, if 
the jury found the boy to be young and inex- 
perienced, it was the uuty of defendants to 
explain to him the danger. The answer was: 
"I aflirm that point, gentlemen, also with the 
qualification, perhaps, that if he had that ex- 
perience from any oiner source, then It 
would not be necessary.*' It is argued that 
the direction should have been positive and 
peremptory that if he had the experience, 
no matter where obtained, instructions and 
warning on part of the foreman were imma- 
terial, and there could be no recovery. Pick- 
ing out this single word, and assuming that 
plaintlfT s second point embraced all the in- 
structions upon that subject to the jury, it is 
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liable to the charge of error. But, taking ] 
this answer in connection with what was 
said in other portions of the charge, there 
was no room for misunderstanding on part 
of the Jury. In the body of the charge this 
pointed language Is used: "You are first to 
find whether this boy had knowledge, either 
by previous experience either at Wolfenden^s 
or any other place, or by knowledge obtained 
while he was operating this machine after 
running it two or three months, that It was 
dangerous. Now, if he knew It was danger- 
ous to attempt to clean that machine while 
it was in operation, then he cannot recorer." 
This same positive instruction, in substan- 
tially the same langAage, was given three 
times in the general charge, and the same 
idea or thought is expressed In five of the 
nine answers to plaintiff's points. In view 
of this oft-repeated correct statement of the 
law, we must assume that the jury could not 
have been misled by a single Inadvertent use 
of a wo^d which did not express correctly the 
meaning of the court. 

So far as concerns the general rule applica- 
ble to employers and young and inexperi- 
enced employes, the law was plainly and cor- 
rectly stated to the jury. The contradictory 
evidence was Impartially submitted to- them, 
that they might find whether it was a fact 
that the employment— cleaning a running ma- 
chine of this character— was dangerous, 
whemer the boy was Ignorant and inexperi- 
enced, and whether the employer had failed 
In duty in not Instructing or warning him. 
This disposes of appellants' first, second, 
third, sixth, and seventh assignments of er- 
ror. No one of them is sustained. 

The fourth and fifth assignments are to the 
answers of the court to plaintiff's fourth and 
fifth points. There was evidence on part of 
the plaintiff tending to show that another 
boy, named Tower, at another machine, just 
before the accident, had been taken away, 
and that the foreman, Ghadwick, said to 
Tagg, "Hurry up, now, for, when you get ' 



done cleaning yours, you have to do Tower's 
afterwards." It was argued that there was 
an exacting master urging a young boy to 
the hurried performance of dangerous work, 
—cleaning a machine while in motion,— and 
Imposing on him a double duty. If the boy 
obeyed the command of the master, necessa- 
rily the danger was largely increased by a 
hurried and excited performance of the work. 
If the evidence satisfied the jury these facts 
had been proven, then the plaintiff asked the 
court to further instruct the jury that. If the 
injury happened in the effort of the boy to 
obey the unreasonable command of the mas- 
ter, their verdict should be for the plaintiff. 
The court, in answer to the request, said 
that, if the boy was not aware of the danger, 
and his will being subject to that of the fore- 
man, he obeyed him because he thought the 
foreman knew better, or because he was 
afraid to disobey, then they should find for 
the plaintiff. This instruction was exactly 
in accord with the law as held by this court 
in Lee v. Woolsey, 109 Pa. St 124, and Keh- 
ler V. Schwenk, 151 Pa. St 519, 25 AtL 130. 
In the case first cited an adult employ^ was 
called upon by the master to execute in haste 
a dangerous duty, and it was said he could 
not be supposed to remember at the moment 
a danger of which he may have had previ- 
ous knowledge. It would be unreasonable to 
demand of him the same care which would 
be expected in cooler moments, or in a more 
deliberate performance of the task. In Kehl- 
er V. Schwenk,— the case of a boy over 14,— 
In an opinion by our Brother Green, we said: 
"He could not be expected to have the will 
power of a full-grown man In resisting his 
master's orders. He cannot be held, there- 
fore, as one who voluntarily engages In a 
dangerous service, especially by a master 
who specifically directed him to do the 
hazardous work." Therefore, finding noth- 
ing of merit in any of the assignments of er- 
ror, the judgment is affirmed, and appeal 
dismissed, at costs of appellant 
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ANDERSON t. H. O. AKELEY LUMBER 

CO.i 

(49 N. W. 664« 47 Minn. 128.) 

Supreme Court of Minneootm. Aug. 24, 1891. 

Appeal from district court, Hennepin county; 
Smith, Judge. 

Action by Nels Anderson against the H. 0. 
Akdey Lumber Company for personal injuries. 
Judgment for plaintiff. Defendant appeals. 
Reyersed. 

Ripley, Brennan & Booth, for appellant 
Steele & Rees, for respondent. 

DICELINSON, J. While the plaintiff was en^ 
gaged as a servant of the defendant in operat- 
ing a planlng-machine in its mill, a large leath- 
er bdt, by which the machine was driven, part- 
ed at the place where the ends of the leather 
strip were united to form the belt, and struck 
the plaintiff's elbow, causing an injury for 
which this action is prosecuted. The defendant 
is charged with liability for negligence in re- 
spect to the fastening of the belt above referred 
to, the alleged fault being not in the method em- 
ployed, but that the fastening had been allowed 
to become and to remain insecure. We have 
come ^ the conclusion that the case did not 
justify a recovery, for the reason that it is ap- 
parent that the plaintiff knew and assumed 
whatever risk there may have been from the 
defect complained of. A brief statement of the 
case will show the reason for this conclusion. 
One Godfrey was the defendant's foreman in 
this department ol the mill, whose duty it was 
to personally repair defects of the nature of 
that complained of, when necessary. His du- 
ties and relations were such that it was ruled 
by the trial court, and, as we are inclined to 
think, correctly ruled, that he stood in the 
place of the principal, as to the matter here in 
question, so that negligence on his part would 
be deem^ to be the negligence of the defend- 
ant Without further statement (ht comment 
upon that point we assume this to be the prop- 
er principle i^pUcable to that feature of the 
case. This bdt was about four hiches wide. 
The fastening ref ored to consisted of Ave brass 
hooks. The belt was at the side of the ma- 
chine, fully exposed to view. It ran over a 
large pulley at one end of the machine, and 
over a small pulley, four or five inches in diam- 
eter, at the other. The motion of the belt was 
very rapid,~about 30 miles an hour. The 
plaintiff was of the age of 24 years. He had 
been at work with such machines about a year 
and a half, and for a year before the accident 
be had been in charge of and personally operat- 
ing one of them, handling the lumber as it was 
run into the machine, oiling it, setting it in mo- 
tion, and stopphig it, as occasion might require. 
On the day of the accident, according to the 
testimony of the plaintiff, as he was about to 
start his machine in the morning, he observed 
that one of the hooks or fastenings in the belt 

t Rehearing refused. 



was gone. On cross-examination he said that 
one or two of the hooks were out and that "the 
belt was near gone," and that he so stated to 
the foreman, whose attention he called to the 
subject. He informed the foreman of this, be- 
cause, as he says, he "thought there was some- 
thing wrong.'* He testifies that when he re- 
ported the matter to the foreman, and told him 
he thought the belt would have to be fixed, 
the foreman examined it, and then said: *That 
belt is all right; you go ahead." The plaintiff 
set the machine in motion, and used it about 
half an hour, when he stopped it to get a new 
supply of lumber. He looked at the belt then, 
and it seemed to be as It had been before. He 
again started the machine, and after it had run 
a few minutes the belt broke apart with the 
result before stated. There were five such ma- 
chines in the same room, where the plaintiff had 
been long at work. The evidence shows tliat the 
breaking apart of such belts Is a frequent occur- 
ence, and cannot be avoided. The plaintiff, 
however, says that he never saw one of these 
belts break before, "because every time the 
machine was stopped a man had a chance to 
see it before it started." He did know of other 
belts breaking under the machine. In our 
judgment the following conclusions must be 
accepted as being perfectly apparent from the 
evidence: In view of his age and his experi- 
ence in operating such machines, he must be 
presumed to have had at least ordinary knowl- 
edge and judgment as to the conditions to 
which we have referred. He is to be deemed 
to have known that this belt was being driven 
with great velocity; that by it the power was 
applied for the operating of this machine; that 
the belt might be expected to break apart un- 
less its fastenings were secure; and that, if it 
should break whfle in such rapid motion, it 
might reasonably be expected to strike any ob- 
ject in the immediate vicinity with considerable 
violence. Not only may it be said that he 
should be presumed to have known that, unless 
the fastenings were kept secure, the belt was 
liable to break apart, but It is apparent from 
his own testimony that he did know this, and 
that he knew that this fastening had become 
hisecure. His testimony that the belt was 
"near gone," and that he so told the foreman, 
if true, can have no oth&c meaning. No reason 
can be suggested for his reporting the fact to 
the foreman than that he thought that the belt 
was liable to break apart It is therefore to be 
concluded that he assumed the risk, which was 
as apparent to him as it could be to any one. 
It does not appear that any necessity rested 
upon him to proceed with the use of the ma- 
chine with the b^t in that condition, or that he 
was unwilling to take the hazard of doing so. 
It may be inferred that the foreman would not 
repair it at that time; but it is not shown that 
the plaintiff might not have done so himself in 
a few moments' time, although it was not with- 
in the general scope of his duty to repair belts 
in the mllL The order refusing a new trial is 
reversed. 
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WHEELER T. BERRY et aL 

(54 N. W. 876, 05 Mich. 250.) 

Supreme Conrt of Michigan. April 7, 1893. 

Error to circuit court, Wayne county; 
George Gartner, Judge. 

Action for peraonal Injuries by Henry O. 
Wheeler against Joseph H. Berry and 
Thomas Berry, Defendants had judgment 
by direction of the coort, and plaintiff 
brings error. Affirmed. 

The other facts fully appear In the fol- 
lowing statement by GRANT, J.: 

Defendants were manufacturers of heat- 
ers and gas machines. In their factory was 
a carpenter's shop, which contained two 
small circular saws, run by machinery, and 
other tools and machines. In this shop 
they made parts of the gas machines and 
crates used for shlpi^g them. Plaintiff 
was about 50 years of age, and In the full 
possession of his faculties. He was em- 
ployed by defendants as a general laborer 
at $1.50 a day. At the time of the accident 
he had been In their employ a year and a 
half. The circular saws projected a few 
Inches above an adjustable table, and were 
used for sawing boards for crating. The saw 
was supplied with a gauge to regulate the 
width of the pieces to be sawed. Plaintiff 
commenced to use the saw a year before 
the accident He was Instructed in Its use 
by ona of the cari)enters, and was Informed 
of the danger which, whatever It was, was 
apparent It does not appear that there 
was any difficulty In using the saw, the 
operation consisting In pushing the board 
against it He testified that he protested 
against being put to that work, the grounds 
of his protest being sometimes that he was 
not employed for that woric, and at other 
times that he was afraid of the saw. He, 
however, did the work at various times dur- 
ing the year, and says that he every time 
protested to the foreman who Instructed 
him to do it He made no protest direct 
to the defendants. He was sawing at the 
time a piece of board 19 Inches long Into 
strips about 4 Inches wide. He was push- 
ing the board against th^ saw, and as It 
got almost through the further end raised 
on the saw, and In some way his hand went 
against the saw, and was Injured. He was 
alone at the time, and this is all the explanar 
tion given as to the manner of the accident. 
He had had no trouble with the machino 
before, and it had been in use In the shop 
for many years. One witness, who was 
accustomed to use the saw, testified that 
sometimes It would catch a short piece of 
board and throw it back towards him, or, 
as he expressed it, "throw It in my face." 

The declaration contained three counts. 
The first two are based upon the theory that 
the defendants negligently put the plaintiff 
at dangerous work, afirainst his protest, and 
outside the scope of iiia employment The 



third count contained the additional allega- 
tion that "the buzz saw was not a suitable 
or proper saw upon which to cut or saw 
short boards, and it was dangerous to cut 
or saw short boards thereon, aU of which 
said defendants well knew, and aU of whlcb 
the plaintiff did not know." At the conclu- 
sion of the plaintiff*s case the court direct- 
ed a verdict for the defendants. 

McVeigh & Bolton and Moore & Moore, 
for appellnnt Stewart O. Van de Mark^ 
(Michael Brennan, of counsel,) for appellees. 

GRANT, J., (after stating the facts.) 
PlalntifTs counsel now Insist upon three 
grounds of negligence, which they claim 
should have been submitted to the jury, 
viz.: (1) Ordering the plaintiff to do the 
work in question, as it was outside the 
scope of his employment; (2) In using a 
gauge which was Improperly constructed, and 
out of repair; (3) neglecting to explain to the 
plaintiff the dangers of the saw and the gauge. 

To the first and third allegations it is a 
sufficient reply to say that the plaintiff 
was thoroughly instructed by the defendants* 
agent In the use of the saw; that -vhatever 
danger there was was apparent; %at he 
had full and complete knowledge of all the 
risks; that he was strong in body and mind, 
and in full possession of all his faculties; 
and that he had frequently done this work 
for a year, and was familiar with it Plain- 
tiff knew that he was liable to be called 
upon to do it Even if it were without the 
scope of his employment, he could not by 
his protest cast all the risk of accident nx>- 
on his employer. An employe, under such 
circumstances, has his choice either to leave 
the employment or to remain and assume 
all the risks incident to the work he knows 
that he Is expected to do. Railway Co. v. 
Bayfield, 37 Mich. 205, Is in no respect ap- 
plicable to the present case. Bayfield's de- 
cedent was young, weak, and Inexperienced, 
but the court based its decision entirely up- 
on his inexperience. He commenced ta 
work in May, and was killed In June. It 
he had been a man of age, experience, 
strong in body and mind, had been familiar 
with the work of braking for a year, and 
had done it himself when directed during^ 
that time, we think it clear that no recov- 
ery in that case would have been sustained. 
In Broderick v. Depot Co., 56 Mich. 261, 
22 N. W. Rep. 802, Broderick was sent for 
the first time to close a defective damper 
in a ventilating shaft in a dark place. He 
was Ignorant of its construction, and, in at- 
tempting to close the ventilator, was follow- 
ing the instructions of his superior. The inap- 
plicability of that case to the present one Is 
apparent 

2. To the second claim now made by 
plalntlff*s counsel in his brief It is sufficient 
to say that no such negligence Is alleged 
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la the declaration, nor does it contain any 
language from which any such claim can 
possibly be inferred. 

3. PlaintifTs evidence does not bring the 
canse of the accident within the allegations 
of his declaration. The theory of the dec- 
laration is that in some way his hand was 
drawn npon and against the saw. The rec- 
ord contains no proof that this would be 
the result even if the end of the board were 
raised as he testifies. Prentiss t. Manufao* 
taring Co., 63 Mich. 478, 30 N. W. Rep. 109, 
is quite similar to the present case, and we 
think controls it The language thare used 



applies with equal force here, viz.: "One 
of the difficulties with the plaintifTs case 
is it does not appear from the record that 
the plaintifTs injury occurred from either 
of the causes assigned; neitli£r does it ap- 
pear that any such or like injury ever did 
occur from the causes claimed." See, also, 
Kean t. RoIUng-Mills, 66 Mich. 277, 33 N. W. 
Rep. 895; Melzer v. Oar Co., 76 Mich. 94, 
42 N. W. Rep. 107& Judgment afitoned. 

HOOKER, C. J., and LONO, J., concurred. 
McGRATH and MONTGOMERY. JJ., con- 
curred in the result 
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HASTY T. BBABS. 

€81 N. B. 759, 157 BCmis. 123.) 

Sapreme Judicial Goort of Massachnsetti. 
Saffolk. Sept 8, 1882. 

Beport from superior court, Suffolk county. 

Action l^ Andrew Hasty against Frederick B, 
Sears, for personal injuries. Judgment on rer- 
dict for defendant 

Henry Hyde Smith, for plaintiff. J. Low- 
ell, Jr., and S. H. Smith, for defendant 

BARKBR, J. The plahitiff cannot reoorer 
if he was a fellow servant with the boy who 
negligently lowered the elevator car upon him 
while he was at work in the levator well, upon 
a stepladder standing on the bottom of the welL 
The plahitiff was a carpenter, employed by the 
hour by the firm of G. A. Noyes & Go. They 
told him that there was some work to be done 
at the defendant's building, and that the super- 
iiitendent of the building would tell him what 
was to be done. He went to the building, and 
the superintendent instructed him what work 
was to be done, namely, that the framework 
of the elevator door wanted fixing, and that the 
door needed loosening at the top. To do this 
work it was necessary to stand on a ladder or 
steps in the elevator well, and to take the door 
off. The elevator was in operation, and the 
8ui)erlntendent, in the presence and hearing of 
the plaintiff, gave orders to the elevator boy 
not to run the car below the second story until 
he was notified that the plaintiff had finished 
his work and had left the welL The boy, when 
the orders were given, said that he understood 
them, and that he would not run the car below 
the second story. The plaintiff then began his 
work, standing on the stepladder; and, while 
he was ascending it in order to take out the 
door which needed repairs, the boy ran the car 
down below the second story, so that It struck 
and injured the plaintiff. 

It is obvious that G. A. Noyes & Go. were not 
contractors. The transaction between them 
and the defendant was the loan by them to the 
defendant of their servant the plaintiff, who 
was to be under the control of the defendant 
by his superintendent, while engaged in the 
work. This made the plaintiff pro hac vice a 
servant of the defendant. The principle is 
thus stated by Gockbum, G. J., in Rourke v. 
Golliery Go., 2 G. P. Dlv. 206, 200: "But when 
one person lends his servant to another for a 
particular employment the servant for any- 
thing done tn that particular employment, must 



be dealt with as a servant of the man to whom 
he Is lent, although he remains the general serv- 
ant of the person who lent him." The plain- 
tiff was not acting under the Inmiedlate orders 
of his general masters, O. A. Noyes ft Go., but 
was acting under the OTders of the defendant's 
superhitendent, and thus became the defend- 
ant's servant, notwithstanding that he remain- 
ed the general servant of Noyes & Go., and was 
paid by them. Pumell v. Railway Go., 1 Q. B. 
Dlv. 636, as stated by Melllsh, L. J., hi Rourke 
V. GoUiefy Go., 2 a P. Dlv. 210. The same 
doctrine has been laid down by this court in 
cases in which one has been held liable for In- 
juries caused by the negligence of a person in 
the general employment of a third person, but 
at the time engaged in the defendant's busi- 
ness,— Forsyth V. Hooper, 11 Allen, 419; Kim- 
ball V. Gushman, 103 Mass. 194:, 198; Ghipp v. 
Kemp, 122 Mass. 481; Llnnehan v. Rollins. 
137 Mass. 123; and also in cases hi which, as 
in the present, the question is whether the per- 
son injured and the person whose negligence 
caused the Injury were fellow servants,— John- 
son V. Boston, 118 Mass. 114, 117; Killea v. 
Fftzon, 125 Mass. 486; Ward v. Fibre Go., 
164 Mass. 419, 28 N. B. 209, and cases cit- 
ed. The plahitiff and the elevator boy hav- 
ing both been servants of the defendant at the 
time of the philntiff's injury, their employment 
was a conmum employment, and the negli- 
gence of the boy in running the car down upon 
the plaintiff was an obvious risk of the plain- 
tiff's employment, which he assumed, and for 
which the defendant is not answerable to him. 
The plaintiff and the boy were both working to 
secure the successful operation of the elevator, 
—the plaintiff in repairing it, and the boy In 
operating the car,— and they were forwarding 
a common enterprise for the benefit of the de- 
fendant, and were in a common employment. 
Johnson v. Towboat Go., 136 Mass. 209; Mc- 
Gee V. Gordage Go., 139 Mass. 446, 448, 1 N. E. 
746; Gllfford v. Railroad Go., 141 Blass. 5&1. 
6 N. B. 751. The case thus comes dearly with- 
in the principle that when a man enters Into an 
employment in the carryhig on of which others 
are engaged with him he tacitly agrees to ac- 
cept all the ordinary risks attending it The 
plaintiff must have known that there was risk 
that the elevator boy would be careless and for- 
get his orders not to lower the car below the 
second story, and that while he was himself 
at work In the well below he would be liable to 
injury from such negligence. Rourke v. Gol- 
liery Go., lap. Dlv. 656, SSSk Judgment on 
the verdict 
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NIXON V. SELBY SMELTING & LEAD 00. 

(No. 15»20i.) 

(36 Pac. 808, 102 Gal. 45a) 

Supreme Court of OalifomUu Biay 16» 1894. 

OommlssloiierB' decision. Department 1. 
Appeal from superior court, Contra Costa 
county; John P. Jones, Judge. 

Action by Robert Nixon against th0 Selby 
Smelting & Lead Company, a corporation, 
far personal injuries caused by defendant's 
negligence while plaintlfT was In Its employ. 
From a judgment for plainUfT, and from an 
order denying its motion for a new trial, de- 
fendant appeals. AfOrmed. 

Page & Eells, for appellant John P. 
O'Brien, for respondent. 

YANOLIEF, O. Action to recover dam- 
ages for a personal injury alleged to have 
been suffered by plaintiff while in the em- 
ploy of defendant, in consequence of the 
neglect and failiure of defendant to provide 
proper and safe Instruments and appliances 
with which plaintiff was employed to work. 
The trial was by jury, and the verdict and 
judgment was in favor of the plaintiff for 
the sum of $3,816. The plaintiff was em- 
ployed to work, and at the time he was in- 
jured was Winking, in a room called the 
^'silver room," in which silver is separated 
from lead and gold by dissolving it in hot 
diluted sulphuric acid, and then precipitating 
it from the solution. In this process the 
solution passed through three adjoining 
tanks, in the last of which the silver is pre- 
cipitated, and from which, after the pre- 
cipitation, the hot diluted add is pumped 
through a rubber hose into what is called the 
*'waste tank." While the plaintiff was using 
this hose in the usual manner, it parted at a 
point between the tanks, and the hot acid 
was thereby discharged upon the plaintiff's 
shoulder and back, and scalded him severely. 
There were four sets of tanks in the silver 
room, the waste acid from all of which was 
pumped into the same waste tank; but only 
three of the sets were ordinarily used at the 
same time. On the day of the accident, how- 
ever, all were used, and the waste add from 
all four was to be pumped into the waste 
tank at the same time; but there w^e only 
three hose in the silver room through which 
to pump it Under these circumstances, Mr. 
Helm, the foreman of the silver room, ex- 
temporized a fourth hose by connecting two 
pieces of old hose that had been lying in the 
silver room for a long time, after having' 
been used for conducting steam into the 
tanks, for which purpose only short hose 
was necessary. The two pieces of old hose 
wOTe connected by slipping one «id of each 
over a piece of lead pipe about eight inches 
long, so that the two ends met near the mid- 
dle of the piece of pipe, but were not tied or 
otherwise fastened to the pipe except by 



their elastic force, which depended partly 
upon their quality and partly upon the com- 
parative size of the pipe and the orifice in 
the hose. About 10 or 15 minutes after plain- 
tiff had commenced to use this hose, one of 
the connected pieces slipped from the lead 
pipe, with the result above stated. It ap- 
pears that these pieces of old hose were 
much worn and eaten by the add in which 
they had been formerly used, and it is ad- 
mitted by appellant that, without having 
been tightly bound to the lead pipe by a 
wrapping of wire or twine, they were unfit 
for the use to whidi Mr. Helm put them. 
The evidence is quite sufficient to justify a 
finding by the jury that the plaintiff had no 
notice that this hose^ as constructed and ad- 
justed to the tanks by Mr. Helm, was de- 
fective^ or that he exposed himse^ to any 
danger by using it He was not present 
while Mr. Helm was connecting the two 
pieces, though Mr. Helm had told him that 
the hose to be used by him would.be made 
by connecting the two pieces of old hose, 
and he knew when he commenced using it 
that it had been so made. He had not been 
regularly employed in the silver room, but 
only occasionally, during the year preceding 
the accident He had never before used, 
n<Mr seen used, a spliced hose, but had im- 
plidt confidence that the hose prepared and 
furnished by Mr. Helm was sulfident for the 
use intended, and could be safely used. Mr. 
Roff was general superintendent of the 
smelting works, and employed and dis- 
charged all the men. Under him Mr. Bee 
was superintendent of the silver room; but 
Mr. Helm was foreman of all the men em- 
ployed upon the tanks in the process of dis- 
solving and predpltating silver, and was 
given power, not only to direct the men em- 
ployed in those processes, but to determine 
what implements and appliances should be 
used, especially for pumping the acids. As 
to this, Mr. Bee, on the part of the defend- 
ant, testified as follows: "All requisitions 
for materials and supplies in the silver room 
come to me. Mr. Helm makes all requisi- 
tions to me, including rubber hose. Mr. 
Helm is the foreman in charge of those 
tanks,— in the immediate supervision of them. 
All requisitions for rubber hose that he has 
made to me have been filled immediately. 
^ ^ ^ Mr. Helm is the man who has that 
matter in charge. ^ ^ ^ When the tanks 
are to be drawn off, I don't generally super- 
intend. That he does. That matter is al- 
ways intrusted to him. The matter of draw- 
ing off the tanks is a matter he controls by 
his judgment" 

1. It is not questioned that the injury to 
plaintiff was caused by the negligence of 
Helm, but appellant contends that Helm was 
a fellow servant of plaintiff, and therefore 
that the negligence of Helm wa3 the negli- 
gence of a fellow servant merely, and not 
that of the defendant corporation. It must 
be admitted that, according to the firmly- 



206 



MASTER AND SERVANT. 



settled role of law in this state, Helm, not- 
withstanding the higher grade of service in 
which he was employed, was a fellow servant 
with plalntifT in so far as he served in the 
places or with the machinery or appliances 
prepared and famished by the defendant; 
and, f(Hr the consequences to fellow servants 
of his negligence in the performance of such 
3ervlce8 in the places or with machinery or 
appliances thus prepared and furnished, the 
defendant is not responsible; but in so far 
as Helm was authorized and employed to 
prepare the places in which other servants 
were to work, ^r to furnish the machinery 
or appliances with which they were to work, 
he represented the corporate defendant, and 
his negligence in the performance of these 
services was the negligence of the de- 
fendant, for the injurious consequences of 
which to other servants, without their fault. 
It is responsible to the same extent it would 
have been if such places, machinery, and ap- 
pliances had been prepared and furnished 
through the Immediate agency of Mr. Rofl, 
the general superintendent, or by Mr. Bee, 
the special superintendent, of the silver room. 
The reason of this is that it is the duty of 
employers to provide and furnisb suitable 
and 3afe appliances (such as rubber hose in 
this case) with which their employe? are re- 
quired to work; and the law does not permit 
employers to transfer or shift their responsi- 
bility for the performance of this duty to any 
agent or servant Of course^ they may em- 
ploy agents or servants to perform this duty, 
but, in case they do so, all negligence in the 
performance thereof i,s nevertheless deemed 
their negligence, for which they are responsi- 
ble to a servant or employe thereby injiured 
without contributory negligence on his part 
In cases of this kind the agents of thr em- 
ployer who construct or furnish machinery 
or appliances to be used by employes are not, 
quoad hoc, fellow servants, although at the 
same time they may be fellow servant? In 
the performance of other services. Perhaps 
the observance of this dual relation may 
reconcile some of the apparent inconsisten- 
cies of the cases in this state; but, however 
this may be^ the principles and distinctions, 
«3 above stated, are expressly recognized in 
the later cases, and are consistent with all 
the cases in this state, except perhaps the 
cases of McKune ▼. Railroad Co., 66 OaL 
302, 6, Pac 4S2, and Brown r, Sennett 68 
Cal. 225, 9 Pac. 74» which have been criti- 
cised and doubted, If not overruled. In 
Daves t. Southern Pac. Co., 98 Gal. 20, 32 
Pac. 706, one Bresnehan was the foreman of 
a gang of men, including James Daves, em- 
ployed in repairing a section of defendant's 
railroad; and, while thu3 engaged, Daves 
was killed, in consequence of the negligence 
of Bresnehan; and the question was whether 
such negligence was to be deemed the negli- 
gence of the defendant or only that of a 
fellow servant Speaking for the court in 
bank^ Mr. Justice Fitzgerald said: "This 



must be determined, not from the grade or 
rank of the section foreman, but from the 
character of the act performed by him. If 
the act was one which it was the duty of the 
employer to perform towards its servant?, 
and one of them negligently performed it to 
the injiury of another servant in the same 
common employment then the ofTending 
servant in the performance of such duty, 
acted as the representative or agent of his 
employer, for which the employer is respon- 
sible. If it was not then they were fellow 
servants, and the fellow servant is alone re- 
sponsible. The duties which a railroad cor> 
poration owes to its servants, and which 
it is required to perform, are to furnish suit- 
able machinery and appliances by which the 
service is to be performed, and to keep them 
in repair and order; to exercise ordinary care 
in the selection and retention of sufficient 
and competent sorants to properly conduct 
the business in which the servant Lb ena- 
ployed; and to make such provision fc^ the 
safety of employes as will reasonably pro- 
tect them against the danger? Incident to 
their employment The performance of these 
duties cannot be shifted by it to a servant 
so as to avoid responsibility for the injury 
caused to another servant by its omission; 
nor is their negligent performance one of the 
ordinary risks ot the service, impliedly as- 
sumed by the employe by his contract of em- 
ployment** A similar question arose in de- 
partment 2 of this court In the case of 
Burns v. Sranett 99 CaL 863, 33 Pac. 916, 
in which the alleged negligence was that of 
failing properly to construct and adjust a 
strap used as a part of the machinery in con- 
nection with which plaintiff was working at 
the time he wa? injured; and the question 
was whether the defendants were liable for 
such negligence. "And this," said Mr. Jus- 
tice McFarland, "can be correctly answered 
only by determining wheth^ or tiot the prop- 
er placing and maintaining of the strap was 
a positive duty which the appellants person- 
ally owed to respondent Daves ▼. Southern 
Pac Co., 96 CaL 19, 82 Pac 708; Railroad 
Co. T. Baugh, 149 TJ. S. 369, 13 Sup. Gt 014. 
• ^ ^ And if, in the case at bar, the ad- 
Ju.9tm^nt and maintenance of the said strap 
was not a duty which appellants owed per- 
sonally to respondent then ail the gang of 
men employed by appellants in loading the 
ship were fellow servants, and respondent 
could not recover of appellants for injuries 
caused by the negligence of one or more of 
said fellow servants in constructing, parcel- 
ing, etc, the strap. Th^e is another gen- 
eral rule, however, under which alone, upon 
the facts so far appearing, respondent can 
maintain this action, if he can maintain it 
at all, and that general rule is that an em- 
ployer must furnish machinery and appli- 
ances reasonably suitable and 3afe for the 
employe to do his work. In such a case 
the employer is, of course, not bound to in- 
I sure the employe against any defect In such 
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appliances, but he is bound to use reasonable 
care in their selection or construction; and, 
where that rule applies, the duty to furnish 
such machin^y and appliances is one which 
the employer owes personally to the em- 
ployed, and he cannot escape that duty by 
trusting it to an employe who negligently 
perform^ it" The learned justice further 
says that this general rule "does not apply 
to a case where several persons are employed 
to do certain work, and by the contract of 
employment, either express or implied, the 
employes are to adjust the appliances by 
which the work is to be done." In Elledge 
T. Railway Co. (CaL) 34 Pac. 720, the defend- 
ant wais held liable, under this rule, for the 
negligence of its foreman on a mine in put- 
ting plaintiff in an unsafe place in which to 
do his work. See^ also, Sanborn v. Trading 
Co., 70 CaL 261, 11 Pac. 710, and- Bowen 
T. Railway Co., 95 Mo. 269, 8 S. W. 230. 

2. As to appellant's contention that plain- 
tiff was guilty of contributory negligence, 
little need be added to what has already 
been said. The only ground upon which it 
is claimed that plaintiff was negligent is 
that the Insufficiency of the hose used by him 
**was patent to an ordinary observer." But 



no witness so testified; and plaintiff testified 
to the contrary, as above stated, and, if the 
Jury believed his testimony, they were Justi- 
fied in finding that he was not guilty of con- 
tributory negligence. The most that appel- 
lant can Justly claim is that the evidence 
on thi,s issue was confiicting. 

8. It is contended that the verdict is con- 
trary to the instructions of the court, and 
therefore is against the law. This point is 
founded upon a construction of certain iso- 
lated instructions, given at request of de- 
fendant, which I do not think they will bear 
when read in connection with all other in- 
structions given. It is not claimed here that 
any part of the instructions i3 erroneous, or 
inconsistent with any other part; and, after 
a careful examination and comparison of the 
eight printed pages of the instructions given, 
I am unable to perceive that, as a whole, they 
are inconsistent with the verdict I think 
the order and Judgment should be aflSrmed. 

We concur: BELCHER, 0.; TEMPLE, O. 

PER CURIAM. For the reasons given in 
the foregoing opinion, the order and Judg- 
ment appealed from are afilrmeiL 
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McBLLIGOTT v. RANDOLPH. 

RANDOLPH V. McELLIGOTT. 

<22 AU. 1004, 61 Conn. 157.) 

Supreme Conxt of Errors of Connecticut Oct 

26, 1891. 

Cross appeals from superior court. New 
Haven county; Fenn, Judge. 

Action by McElllgott, administratrix, against 
Randolph, to recover damages for the death 
of plalntiff*8 decedent From a judgment for 
plaintifT by default, both parties appeaL Af- 
firmed. 

J. 0*Nlel, for plaintiff. S. W. Kellogg, for 
defendants. 

PRENTICE, J. The plalntirs Intestate 
was in the employ of the defendants, and 
while 80 employed was accidentally killed. He 
left a widow, three minor children, and one 
child in ventre sa mere. The complaint al- 
leges that the intestate's death was caused by 
the defendants' negligence, and claims dam- 
ages laid at $5,000. The defendants having 
suffered a default, the damages were assessed 
by the court, and $1,000 awarded. Both par- 
ties appeal. 

The plaintiff assigns five reasons of appeal. 
These reasons, however, are In substance one, 
namely, that the court failed to assess any 
damages based upon the pecuniary value of 
the life of the deceased to his wife and chil- 
dren. The plaintiff's claim is that the history 
of legislation in this state, beginning with the 
act of 1848, providing for the survival of cer- 
tain actions of tort, and embracing the act of 
1853, fixing a maximum and minimum of re- 
covery where death should result from rail- 
way accidents, and providing for its distribu- 
tion, shows that our statutes contemplate and 
authorize two independent cumulative recov- 
eries,— one for the pain and suffering of the 
deceased up to the moment of his death; and 
another for the subsequent loss to the surviv- 
ing widow, children, and heirs. Former ad- 
judications of this court render a discussion of 
this claim unnecessary. The precise question 
here raised was in all its aspects considered 
and decided in the case of Goodsell v. Rail- 
road Co., 33 Conn. 51. The opinion of the 
court in that case, in clear and forcible lan- 
guage, discusses the claims urged upon us, 
explains the objects and relations of the acts 
of 1845 and 1853, and in plainest terms lays 
down the rule for the assessment of damages 
in cases of personal injuries resulting in death. 
The rule thus laid down the court below ap- 
plied in the case at bar. The defendants' rea- 
sons of appeal are, in substance, that the 
facts found disclose that they were not guilty 
of negligence, and that the plaintiff's intestate 
was guilty of contributory negligence. The 
deceased was one of 200 factory operatives 
employed by the defendants. In the wheel pit 
of the defendants' factory was a large wheel, 
weighing upwards of 12 tons, which it was de- 
sired to remove for the substitution of anothei« 
of an improved pattern. The work was one 



of some difficulty, and required the exercise of 
mechanical skill. It was by the defendants 
intrusted to one Deming, who was the master 
mechanic of the factor^% and a capable ma- 
chinist For the performance of the work he 
selected from the defendants' hands 10 men, 
the best adapted for the work. These men 
were not skilled or trained in mechanical 
work; with competent instructions, oversight, 
and direction, however, they were competent 
to perform the work. Otherwise they were 
incompetent Among these 10 was McElll- 
gott, who was chosen because he had requested 
that extra employment be given him whenever 
practicable, and because he had once assisted 
in a similar operation. In order that the re- 
moval of the wheel might Interfere as little as 
possible with the operation of the factory, 
the work was performed during the night. 
The wheel was made up of ten sections. These 
sections were removed Independently. About 
midnight, some of the sections having been 
removed, Deming was induced by the entrea- 
ties of his little boy, who was present, to go 
home. The work grew more difficult as the 
removal progressed. By the removal of the 
fifth section, Deming having then left, the 
wheel was put out of gear with the gear 
wheel on the engine shaft, and it became nec- 
essary to supx>ort it Deming had foreseen 
tills contingency, and had given Instructions 
for the use of a certain wooden horse for the 
suspension of a block and falls, for the pur- 
pose of supporting and holding in place the re> 
malning sections of the wheel when it should 
become out of gear. After Deming's de- 
parture one Johnson was regarded as the fore- 
man of the work. He, like his fellows, was 
without mechanical training or skill. When 
support of the wheel became necessary, the 
horse was placed In position, and the block 
and falls attached thereto. One of the work- 
men went and got a rope from the defendants* 
stock, attached it to the shaft of the wheel, 
and fastened the block and falls to it. By 
means of this apparatus the wheel was sup- 
ported. It was also blocked up underneath 
in some way by one of the workmen. There 
were sufficient and suitable ropes, supports, 
props, and other appliances, together with oth- 
ers which were insufficient and unsuitable, up- 
on the premises near the point of work. Dem- 
ing gave no instructions as to which of these, 
save the wooden horse above referred to, 
should be used, or how they should be selected. 
Those used were picked out by one and anoth- 
er workman, as w^anted. The rope used to 
support the wheel was got by one Phalen. and 
it was by him adjusted Into position. Neither 
the rope nor the method of its adjustment 
was examined by any one else. Phalen like- 
wise put the blocking into position. This was 
also done without supervision or examination. 
This being done, the work progressed safely 
until during the removal of the eighth section^ 
when the rope and horse gave way, and the 
wheel fell into the pit The deceased was at 
the time sitting upon the hub of the wheel, en- 
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gaged in his work, and was by the accident 
cast down to his death. The cause of the ac- 
cident was, in the language of the finding, 
'*tbe inadequacy of the support, the rope be- 
ing Insufficient in size and strength for the' 
strain upon it, and the support by which the 
wheel was blocked being also inadequate, im- 
properly placed to sustain the weight to which 
it was adapted, and the whole arrangement 
and device was in the highest degree unsuit- 
able and insecure, in view of the weight to be 
supported and the ^rtxeme hazard involved." 

Upon these facts the defendants claim that 
they had performed their whole duty in the 
premises, in that they had provided competent 
and suitable persons to oversee, direct, and do 
the work, and also suitable and sufficient ap- 
pliances, tools, and materials therefor. The 
rule of duty of master and servant is well set- 
tled in this state. It is the master's duty to 
exercise reasonable care to provide for his 
servant a reasonably safe place in which to 
work, reasonably safe appliances and instru- 
mentalitieB for his work, and fit and competent 
persons as his co-laborers. It is equally well 
settled that performance of these duties can- 
not be effected by the simple giving of an or- 
der, their execution being intrusted to another. 
The designation of an agent, however fit and 
competent that agent may be, for the execu- 
tion of the master's duties, does not fill out the 
sum of the master's obligation, nor seem to 
relieve the master from further responsibility. 
Until the agent thus selected and empowered 
in fact acts up to the limit of the duty of his 
master to act, the master's duty is not done. 
The master's duty requires performance. He 
may, at his option, perform in person or dele- 
gate performance to another. In either case, 
reasonable care must be exercised in the do- 
ing of the acts required to be done by the mas- 
ter. Wilson V. Linen Co., 50 Conn. 433; Lan- 
Ing V. Railroad Co., 49 N. Y. 521; Hough v. 
Railway Co., 100 U. S. 213; Davis v. Ralboad 
Co., 65 Vt 84; Ford v. Raihroad Co., 110 
Mass. 240; Harper v. Railroad Co., 47 Mo. 573; 
Brodeur v. Valley Falls Co., 16 R. I. 448, 17 
AtL 54; Railroad Co. v. Jackson, 55 111. 492. 
Wood, in his work on Master and Servant, 
(page 871,) states the rule as follows: *'The 
rule established and supported by the better 
class of cases is that whenever the master 
delegates to another the performance of a 
duty to his servants which the master has im- 
pliedly contracted to perform in person, or 
which rests upon him as an absolute duty, he 
is liable for the manner in which that duty is 
performed by the middle-man whom he has 
selected as his agent, and to the extent of the 
discharge of those duties by the middle-man he 
stands in the place of the master." 

Examining the facts of the case with refer- 
ence to these legal principles, we observe that 
while it is true that the defendants intrusted 
the execution of the work upon which McEl- 
ligott was engaged to a competent superin- 
tendent, provided him (McElligott) witli co- 
laborers who were fit and competent, when 
Illus.Oas.Dom.R.— 14 



under competent supervision, and had upon 
the premises appliances and apparatus suit- 
able for the work, it is equally true that dur- 
ing the progress of much of the work, and at 
the time of and for a considerable time prior 
to the accident, the work was wholly with- 
out competent superintendence; that there 
was even no one present who was possessed 
of mechanical skill; that the provision of suit- 
able appliances was simply in the .sense of 
there being such near at hand, mingled with 
others unsuitable; that those appliances, 
which were in fact chosen and set apart for 
the work, were mainly selected by unskilled 
factory hands, at random, and without instruc- 
tions, oversight, or examination; and that they 
were adjusted by like laborers, with the like 
absence of instructions, oversight, and exam- 
ination. The accident happened in part be- 
cause a certain wooden horse or support was 
Inadequate. Demlng, the superintendent, se- 
lected this particular appliance and directed its 
use. The wheel fell in part because a certain 
rope was too small and inadequate. The de- 
fendants had done nothing to provide a suit- 
able rope, except to have upon the premises a 
stock of various kinds of rope, some suited 
to one purpose and some to another, and to al- 
low any chance, unexperienced laborer to se- 
lect for such special use the one which his im- 
pulse dictated. Just here we touch upon the 
most significant and potent factor in the situa- 
tion, namely, the entire absence of competent 
superintendence during all the later stages of 
the work. After Demlng's departure, about 
midnight, there was no one, either over or 
connected with the gang of men employed, who 
possessed any mechanical knowledge or skill. 
Had Deming remained present, properly ex- 
ecuting his masters' duty intrusted to him, 
there would have been no such unintelligent, 
haphazard selection of apparatus, no such in- 
adequate and unsuitable devices of support, as 
were instrumental in McElligott's death. 
Moreover, Deming's departure in an instant 
transformed McElligott and his fellows from 
fit into unfit co-laborers. The finding states 
explicitly that these men were incompetent for 
the work assigned them', without suitable su- 
pervision. During the hours, therefore, which 
succeeded Deming's return home, McElligott 
was surrounded only by incompetent fellow- 
workmen, and he went down to his death in 
consequence of constructions and mechanical 
adjustments made by his fellow-servants, em- 
ployed by the defendants to do, in company 
with him, what they were unfit to do. Plain- 
ly, therefore, the defendants' duties, as mas- 
ters of the deceased, were not performed. 

The defendants' counsel in their brief urge 
that, as their clients had intrusted the execu- 
tion of the work to a competent agent, they 
were relieved from further responsibility. 
This position, as we have already indicated, is 
not well taken. They also appeal to the fa- 
miliar rule that the master is not liable for 
injuries to one servant through the negligence 
of his fellow-servant, and argue with mucli 
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vigor» and with an impofiing array of authori- 
ties, that Demlng waa a f ellow-fleryant of the 
deceased, and not a vice-principal of the de- 
fendants. The error In this line of reasoning 
lies in an attempt to classify Demlng's posi- 
tion by the grade or general scope of the du- 
ties of his employment The error Is one to 
which it must be confessed that many deci- 
sions hare given countenance. But the better 
modem authorities have united in pointing out 
the error, and the difflcultlea Incident to it, 
and In establishing the true rule. This rule 
makes the character of the act or omission 
wherein the negligence exists the test of the 
master's responsibility therefor. One may, in 
some of his acts, be executing his master's 
duty towards the master's servants, while in 
others of his acts he is simply a fellow-servant 
of the same or of a higher or lower grade. 
The master's responsibility, or non-responsi- 
bility. In case of injury, is determined, not by 
the rank or grade of the offending servant, but 
by the character of the particular act or omis- 
sion to which the Injury Is attributable.. 7 
Amer. & Bng. Bnc Law, pp. 824, 834; Wood, 
Mast St Serv. 871, 438; Davis v. Raihroad Go, 
55yt84: and the other cases last cited. 

There only remains to consider the defend- 
ants' claim that the tACtB disclose that McUl- 
ligotf s own negligence contributed to his 
death. The finding shows that, as McBUl- 
gott was leaving the factory upon the even- 
ing in question, he was met by the fact(»7 su- 
perint^ident, who, after learning that McSS- 
llgott was going to work upon the removal of 
the wheel, said to him: "I guess I had better 
see about this, because your work Is such that 
we want you to-nuMTOw. Do not work later 
than 10 o'dodc I have no objection to yoor 
working until then, but after that you ought to 
go home and get rested tat to-morrow, be- 



cause we can't spare you.*" Demlng before 
his departure also said to McElllgott: "But 
you had better go home about twelve o'dodc. 
They will need your work to-morrow." It 
also appears that a plank extended across the 
wheel-pit in such manner that McElllgott 
might have safely stood upon it In the per- 
formance of the act he was engaged in at the 
moment of the accident These are the facts 
relied upon as shovring contributory negli- 
gence. McElligott's failure to go home clear- 
ly cannot bar recovery, whatever the direc- 
tions to him were. He in fact remained, as 
the finding expressly states, in the service of 
the defendants up to the moment of his death. 
His remaining did not absolve his employers 
from their duty to him. The relation of mas- 
ter and servant continued, with all that that 
relation implies. On the other hand, McSl- 
ligott's remaining can in no true sense be re*, 
garded as a contributory cause of his death. It 
is true that. If be had gone home at midnight, 
he would not have been killed. It is equally 
true that if he had not gone to the work at all 
he would have esa^ed the catastrophe. His 
going to the work was as much the occasion 
of his death as his remaining at It Neither 
were contributory causes, in the legal sense. 
They were simply conditions which made his 
injuries possible. Smithwick v. Hall, 60 Connu 
263, 21 AtL 924. McElUgott, at the time of 
the accident, was sitting upon the hub of the 
wheel engaged in his work. This position was 
a convenient one for him. It was apparently, 
to his observation at least, a safe one also. 
That, as between two apparently safe posi- 
tions, he failed to choose the one which proved 
to ue safe in fact certainly cannot be ascribed 
to him as negligence. There was no error In 
the Judgment complained of. The ouier 
Judges concurred. 
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DUCKBTT T. POOL, 

ai S. E. 689, 83 S. G. 238.) 

Supreme Court of Sonth Carolina. July 2, 1890. 

Appeal from common pleeis circuit court 
of LaarenscouDty; James F.Izlar, Judge. 

Action for enticing from his master a 
servant. The contract of hire was verbal, 
and not to be performed within a year. 
Gen. St. S. C. § 2019, provides: ''No action 
shall be brought •  • upon any agree- 
ment that is not to be performed witbin 
the space of one year from the making 
thereof, unless the agreement,  • • or 
some memorandum or note thereof, shall 
be In writing, and signed by the party to 
be charged therewith. '* 

Ferguson A FeHther8tone,toT appellant. 
W. H. M&rtiD, for respondent, 

McIYER, J. The allegations In the com- 
plaint are that plaintiff enterpd into a 
contract with one Henry Murrell whereby 
the latter agreed to live on plaintiff's farm, 
and work for him, for the year 1889, and 
that defendant, c^fter notice of this con- 
tract, enticed said Murrell from plaintiff's 
service, to the damage of the plaintiff $500. 
The only defense Interposed was a gen- 
eral denial of all the allegations contained 
In the complaint. The plaintiff offered tes-' 
tlmony tending to show that some time in 
November, 1888, he made a verbal contract 
with said Murrell to stay with him for 
the year 1889 upon the same terms as had 
been agreed upon between them for the 
year 18^, but when he was proceeding to 
state those terms, and had gone as far as 
to say that he (plaintiff) was to furnish 
the mule, seed, and plantation tools, and 
give Murrell one-half that was made, he 
was stopped by the court with the state- 
ment that it was not necessary to give all 
the terms of the contract; that, In conse- 
Quence uf something that he heard as to 
the conduct of the defendant in reference to 
the hands on plaintiff's farm, he sent 
word to defendant that those hands were 
under contract with him, "and, as a gen- 
tleman, I asked him not to have anything 
to do with them. " This message appears 
to have been communicated through the 
mediam of a written note, to which de- 
fendant replied, also by written note, say- 
ing that he woald have nothing to do 
with thehandslf they wei« under contract. 
There was also testimony tending to show 
that, when defendant received the note 
from plaintiff, he inquired of the bearer of 
the note, as well eis another person, wheth- 
er tbecontract was in writing. There was 
also testimony tending to show that soon 
after this correspondence between the 
parties, to-wit, about the 12th of January, 
lS89, defendant sent his wagon, and moved 
said Henry Murrell from plaintiff's place 
to his own. At the close of plaintiff's tes- 
timony, defendant moved for a nonsuit 
upon three grounds: Firsts because the 
contract between plaintiff and Murrell, 
not being in writing, was void under the 
statute of frauds, inasmuch as it was not 
to be performed within one year** from 
the making thereof;** second, "that there 
is no proof that he enticed him away ; " 
thirds ** that the relation of master and 



servant has not been established. ^ The 
motion for nonsuit was granted by the 
circuit Judge solely "because there was no 
evidence that the defendant had enticed. 
Induced, or otherwise caused the man 
Murrell to leave the employment of the 
plaintiff." Plaintiff appeals upon three 
grounds set out in the record, which in 
Uiat simply make the single question 
whether there was error in granting the 
nonsuit on the ground stated. The re- 
spondent, however, according to the prop- 
er practice, gave notice that, if thesupreme 
court should be unable to sustain the judg- 
ment of nonsuit upon the ground ou 
which it was rested by the circuit judge, 
he would insist that such judgment should 
be sustained upon the ground that, the al- 
leged contract between the plaintiff and 
Murrell being invalid under the statute of 
frauds, the action could not be sustained. 
So that the only questions presented by 
this appeal are (1) whether there was er- 
ror on the part of the circuit judge In hold- 
ing that " there was no evidence that the 
defendant had enticed, induced, or other- 
wise caused the man Murrell to leave the 
employment of the plaintiff;* (2) as to the 
effect of the statute of frauds. It is true 
that respondent's counsel, in his argument 
hei«, has also undertaken to sustain the 
Judgment of nonsuit upon the third 
ground upon which he based his motion 
in the court below, to-wit, that there was 
no evidence that the relation of master and 
servant existed between the plaintiff and 
Murrell ; but this ground is not properly 
before us, as the necessary notice was not 
given, and hence the respondent is not 
entitled to have it considered. We may 
say, however, that, even if it could be con- 
sidered, it would not avail the respondent; 
for there certainly was some evidence 
tending to show such a relation, and 
whether sufficient or not would be immfl^ 
terlal in a question like this. 

Turning, then, to the two questions 
really presented by this appeal, it seems to 
us clear that there was error in holding 
that there was no evidence tending to 
show that defendant had enticed or in- 
duced Murrell to leave plaintiff's employ- 
ment. It will be observed that the ques- 
tion here is not whether the evidence was 
sufficient to establish that fact; for that 
Is a question exclusively for the Jury, and 
they should have been allowed to pass 
upon it. There certainly was evidence 
tending to show that MuiTell had been In 
the employment of plaintiff for the year 
1888, and that he had by verbal contract 
agreed to remain on the same terms for 
the year 1889; that defendant had explicit 
notice of that agreement ; and that soon 
afterwards he sent his wagon, and moved 
Murrell to his own place. And the further 
fact that defendant Inquired particularly 
whether there wets any written contract 
between plaintiff and his hands is not 
without significance. These and other 
circumstances in the case afforded room 
for the inference that Murrell had been in- 
duced by the. defendant to leave plaintiff's 
employment, and it should have been left 
to the Jury to say whether such an infer- 
ence should be drawn from the facts. In- 
deed, it is laid down in Wood, Maat. & 
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Serr. 450» upon the authoritT of Mllbume 
V. Byrne, 1 Cranch, C. C. 239,^ that the em- 
ployment of one*8 servant by another la 
prima facie evidence of enticement, pro- 
vided defendant has notice that the Berv« 
ices of the servant were due to the plain- 
tiff. 

It only remains to consider the effect of 
the statute of frauds, for we thinli it clear 
that the agreement between the plaintiff 
and Murreil falls within .that statute, as it 
was made in November, 1888, and was 
not to be performed ** within the space of 
one year from the making thereof, " but, 
on the contrary, extended through the 
whole of the year 1889. So that, while It 
is clear that either of the parties to that 
agreement might have availed themselves 
of the benefit of that statute,— or, to speak 
more accurately, no action could have been 
brought by either of the parties upon such 
agreement, — yet the question here is 
whether the defendant, a third person, 
can avail himself of the benefit of the stat- 
ute. On this subject we find the following 
doctrines laid down in 8 Pars. Cont. 56 et 
seq. : " It is to be noticed that, while some 
of the sections of the statute of frauds de- 
clare the oral contracts which they are in- 
tended to prevent utterly void, the fourth 
section [under which the contract now in 
question falls] only provides that no ac- 
tion shall be brought upon the promises 
or for the purposes therein enumerated. 
• •  The distinction is sometimes im- 
portant; nor is it adequately expressed In 
the cases which say that these oral con- 
tracts embraced within the fourth section 
are not void, but voidable, by the statute 
of frauds. We consider them neither void 
nor voidable. If they were good at com- 
mon law, they remain good now for all 
purposes but that expressly negatived by 
the statute; that is, no action can be 
brought upon them. But in other re- 
spects they are valid contracts.   • 
The contract is valid as to third parties 
although the statute has not been com- 
plied with.    The defense of the 
statute of frauds can be made only by the 
parties to the contractor their privies. *• 
This doctrine seems to have been recog- 
nised and anplled in the case of Keane v. 
Boycott, 2 H. Bl. 511. Where there Is a sub- 
sisting relation of service, even though It 
be not legally binding upon the servant, 
and determinable at the will of the serv- 
ant, it seems that the action maybe main- 
tained by the master against one who of- 
ficiously—to use the language of Etkb, C. 
J., in Keane v. Boycott — Interferes, and 
induces the servant to leave the master's 

1 Fed. Gas. No. 9,542. 



employment. See Haskina w. Royster, 70 
N. C. 604. If, however, the servant, not 
being legally bound, terminates the rela- 
tion of his own head, no action can be 
maintained against one who subsequent- 
ly employs such servant. Sykes v. Dix- 
on» 9 Adol. A E. 693. The principles quoted 
above from Parsons on Contracts find an 
analogy in the well-settled rule as to the 
effect of a discharge in bankruptcy, or the 
statute of limitations upon the contract 
affected thereby. In such cases the valid- 
ity of the contract is not affected, but sim- 
ply the right of action to enforce It. Wil- 
son V. Kelly, 16 S. C. 216. 

There is another view which would be 
sufficient to show that the mere fact that 
the contract between the plaintiff and Mur- 
reil, not being in writing, would not afford 
the basis of an action by either of those par- 
ties, is not sufiScient to defeat the present 
action. In the case of Rice ▼. Manley, 66 
N. Y.82,it was held that where the defend- 
ant, by false and fraudulent representa- 
tions, had induced one Stebbins to violate 
a verbal ccmtract, which, under the stat- 
ute of frauds in New York, was void, an 
action could be maintained. The referee 
found as matter of fact that Stebbins, 
though not legally bound to do so, would 
have performed his contract with plaintiff 
but for the interference of the defendant. 
Now in this case, upon the principle in- 
volved in the case just cited, it would seem 
that the question of fact should have been 
left to the Jury,— whether Murreil, but for 
the interference of defendant, would have 
been willing to perform the contract which 
he had entered into with the plaintiff, 
though not in such a form as would have 
subjected him to an action for its breach. 

There was evidence that the contract 
for the year 1889 had been made, and that, 
in accordance with one of its terms, Mur- 
rel remained on plaintiff's place for some 
days after that year had commenced, and 
until he was taken off through the agency 
of the defendant; and it was for the jury, 
and not the cii-cuit judge, to say whether 
these facts, together with any other cir- 
cumstances in the case, would have justi- 
fied the inference that Murreil intended to 
fulfill his verbal agreement with plaintiff, 
and would have done so but for the inter- 
ference of the defendant. 

It seems to us, therefore, that in any 
view of the case there was error in grant- 
ing the nonsuit. The judgment of this 
court is that the judgment of the circuit 
court be reversed, and that the case be re- 
manded for a new trial. 

SIMPSON, C. J.,and McQOWAN, J., con- 
cur. 
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QASTEjL 

(21 N. B. 522, 128 ID. 618.) 
Sapreme Court of Illinois. May 16, 1889. 

Appeal from appellate court. First district. 

Action by John Gastka against the North 
<3iicago City Bail way Company, to recover 
-damages for personal Injuries. Plaintiff had 
■a verdict for $3,000. Defendant appeals. 

William C. Qcudy, for appellant. John 
Gibbons and Frank H. Qoint for appellee. 

FEB CUBIAM. This was an action of 
trespass on the case, to recover for personid 
injuries. The declaration contained three 
counts. The second count in the amended 
declaration sets up plaintiff's cause of action 
more fully than either of the other counts, and 
it is in substance as follows: That, on the 
18th day of August, 1885, defendant was op- 
erating a city passenger railway in the city 
of Chicago, and was possessed of certain cars 
drawn by horses for the conveyance of pas- 
sengers upon said railway; that divers news- 
boys, for a long time prior to the happening 
of the grievances complained of, were accus- 
tomed to go upon said cars to sell newspapers 
to the passengers upon said cars, witli the 
knowledge, consent, and approbation of, and 
without the objection of, defendant, and plain- 
tiff, as such newsboy, on the day last afore- 
said, boarded a certain passenger car, pos- 
sessed by defendant, for the purpose of sell- 
ing newspapers to the passengers who had 
taken passage on said car, as he lawfully 
might; that, while plaintiff was lawfully up- 
on said car, and in the exercrae of due care, 
defendant, through its servants and agents, 
without notice to plaintiff to get off said car, 
and without any warning to plaintiff, then 
and there, violently, negligently, and unlaw- 
fully cast and threw plaintiff with great force 
and violence to the ground there; and certain 
horses of defendant, and a certain passenger 
railway car of defendant, drawn by said 
horses, and moving in an opposite direction 
to that in which said first mentioned car was 
running, tramped upon and ran over the 
body and legs of plaintiff; and, by reason of 
being then and there tramped upon and run 
over, divers bones of plaintiff's body were 
broken, and the legs of plaintiff were 
crushed, contused, mangled, lacerated, and 
broken; and he became and was sick, sore, 
lame, and disordered; and so remained from 
thence hitherto, during all which time plain- 
tiff thereby suffered great pain, and was pre- 
vented from transacting his ordinary busi- 
ness. To tlie declaration the defendant 
pleaded the general issue, and on a trial be- 
fore a jury the plaintiff recovered a judgment 
which was affirmed in the appellate court. 
It is insisted in behalf of the North Chicago 
City Bail way Company that it is not liable, 
for the reason that '*the act of throwing the 
plaintiff from the car was the violent, wan- 
ton, and malicious personal act of Bullock, 



the conductor, and he alone la liable.^* 
Much of the argument has been devoted to 
establish this proposition, and quite a num- 
ber of authorities have been cited to main- 
tain the view of the defendant. We do not 
think there is any difficulty in reference to 
the law upon this question. Where the re- 
lation of master and servant exists between 
the railway company and the person whose 
act may be the cause of an injury to another, 
the company will not be liable if the servant 
in causing the injury is not acting within 
the scope of his employment; but, on the 
other hand, the law is equally well settled 
that the master will be responsible, where 
the servant acts within the general scope cf 
his employment, for acts done while engaged 
in his master^s business, with a view to the 
furtherance of that business, by which inju- 
ry is caused to another, whether negligently 
or wantonly committed. Kailway Co. v. 
West, 125 111, 821. 17 N. E. Bep. 788. It 
was claimed, on the trial of the cause in the 
circuit court, by the defendant that the con- 
ductor did not push the plaintiff off the car, 
but that plaintiff of his own accord jumped 
off the car and was thus injured, and so the 
conductor testified; but here the defendant 
seems to have changed his line of defense, 
claiming that the injury was the result of 
the wanton and malicious personal act of the 
conductor. In the view we take of the case, 
it will not be necessary to stop to inquire 
which theory of the defendant may be cor- 
rect on the question of fact, or, indeed, 
whether either was sustained by the evi- 
dence. Under the rule laid down in the 
case cited, if the plaintiff was injured by the 
act of the conductor when acting under the 
general scope of his employment, the defend- 
ant will be liable. The conductor had charge 
of the car. One of his duties was to collect 
fares from persons who might enter the car. 
Now, while engaged in the discharge of this 
duty, in passing through the car, he came to 
the plaintiff, who a short time before had en- 
tered the car, and, as the evidence intro- 
duced on the part of plaintiff tended to prove, 
he pushed the plaintiff off the car. The tes- 
timony of the conductor, of itself, is enough 
to establish the fact that he was acting with- 
in tlie general scope of his employment when 
the plaintiff was put off the car. He testi- 
fied: "I got to Chicago avenue, and there 
was an old gentleman got on. We got near 
Superior street. We started up again. We 
got between the blocks. This boy jumped 
on the car. I started to go around to col- 
lect fares, and, in so doing, I swung off the 
back platform and shouted to the boy * * Look 
out, there I ' and he jumped off, and the car 
coming north caught him. The boy was 
about five feet from me, I guess, when he 
jumped from the car. I was just swinging 
off from the rear platform,** If the plaintiff 
was a trespasser on the car. or if he was un- 
lawfully riding on the car without the pay- 
ment of fare, was a matter of no moment. 
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If plaintiff had no right on the car, and the 
conductor in the discharge of his daty aa 
manager of the car undertook to put him off« 
the law required him to act in a prudent 
manner* and exercise due care for the safety 
of the plaintiff, and if he failed to do so, and 
in consequence the plaintiff was injured, the 
defendant was liable* The court gave, in 
belialf of the plaintiff, four instructions; and 
in the argument it is daimed that they are 
all erroneous. The instructions may contain 
technical inaccuracies, but in the main we 
regard them as correct. They contain noth- 
ing calculated to mislead the Jury. All the 
instructions asked on behalf of the defendant 
— 10 in number — were given as asked. There 
is, therefore, no Just ground for claiming that 
the Jury were not fully instructed. 
One other question remains to be consid* 



ered. Two witnesses who had been subpo^- 
naed to attend and testify for defendant, and 
who had been in isttendanoe, failed to appear 
when defendant had finished introducing his 
other eyidence, and the defendant requested 
time to procure the witnesses. The court 
delayed the cause some 15 minutes, and then 
refused to wait longer for the witnesses. On 
the motion for a new trial, an affidavit on 
behalf of defendant was read, showing the 
facts relied upon on this branch of the case. 
It may be that the evidence of the witnesses 
would have been material, but it nowhere 
appears from the showing of defendant that 
the absence ot the witnesses was not by its- 
consent, and upon this ground alone the de- 
fendant failed to make a proper showing. 
The judgment of appellate court will be af- 
firmed* 
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